NATTONAL RAl LROAD ADJUSTMENT BOARD
Award Nunber 24526
TrRIRD DI VI S| ON Docket Nunber CL-24280

Ceorge S. Roukis, Referee

(Brot herhood of Railway, Ailineand Steanship d erks,

( Freight Handlers, Express and Station Employes
PARTIES TO DISPUTE: (

(Sout hern Pacific Transportation Company = Pacific Lines

STATEMENT OF czamM: Caim of the System Committee of the Brotherhood (G.-9495) that:

(a) The Southern Pacific Transportation Conpany violated the current
Cerks' Agreement when on June 26, July 3 and 10, 1978, instead of senior enploye R
W (Ogden, enployes E. 0. Brunin and 3. G Geen were called and used to perform
overtime service on Position No. 3, 1st Tel egrapher-d erk-Tower nan.

{b) The Southern Pacific Transportati on Company shall now be required to
allow M. R W oOgden eight (&) hours' additional conpensation at the tine and one-
hal f rate of Position No. 3 ($58.41 perday) each date June 26, July 3 and 10, 1978.

CPI NLON_CF BOARD: The pivotal issue in this dispute is whether Carrier violated
the pertinent seniority provisions of the Agreenent, nanely,
Rul es 26 and 27, when it did not assign Caimnt to the vacany clerical-towerman
position at Elvas Tower, Sacranmento, California, on June 26, July 3 and 10, 1978.
There were no Quaranteed Extra Board clerks available at the tinme to fill the
position on a straight time basis and Carrier, of necessity, was required to fill it
by overtime. As noted by Carrier, the established practice on the property when
calling for overtine vacanci es when the Hours of Service Lawis involved, is to
consi der an enploye not available for call if his use would preclude himfrom
subsequently protecting his position under the aforesaid law. ~m the instant case,
it did not observe this practice when it assigned the two clerks to this position.
on Monday, June 26, 1978, the vacancy was filled from12:00 Mdnight to 800 A M by
Cerk E. P. Brunin, who has occupying a relief position at Elvas Tower.C erk Brunin
was scheduled to work that day on Position No. 1, as telegrapher-clerk-towerman,
assigned hours 8:00 AM to 4:00 PPM On Mndays, July 3 and 10, 1978, the vacancy
was filled from 12:00 Mdnight to 8:00 AM by Relief derk J. G Geene. Cerk
G eene was schedul ed to work those days on Position No.1l, Sacranmento Bridge,
assigned hours 8:00 AM to 4:00 P.M In both cases, the assigned enployes did not
work their schedul ed tours.

In defense of its positionthe Organization argues that O aimant shoul d
have been called to fill the vacant position, since he was senior to Cerks Brunin
and Geene. The Organization asserts that seniority has al ways been the governing
criterion when assigning covered enployes to straight tine or overtime work and
Carrier erroneously avoided this selection factor when it nmade the contested
assignnents.  The Organization cited several Third Division Anards to buttress its
position and averred that this was not an energency situation which would justify
extraordinary neasures. (See Third Division Award Nos. 4339, 6013, 20120 et. al. vis
adj udi cative principles of seniority.)
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Carrier maintains that it was forced by the exigencies of the nonent to
adj ust the work force by using clerks who could not thereafter work their regular
assi gnnents &cause of the Hours of Service Law restrictions. It argues that it was
not required to observe seniority when it nade these successive assignnents, since
havi ng exhausted the normal call procedures to fill the vacant position, it was not
estopped from exercising its traditional managerial rights. It asserts that while
Caimant's seniority was greater than Cerks Brunin and G eene, the Agreenent did not
provi de super seniority rights when Situations such as this one arise. In effect, it
contends that in the absence of specifically defined seniority rights, it has the
singular prerogative to assign enployes when and where needed

In our review of this case, we concur with the Organization's position. W
recognize Carrier's predicament when it was required to fill the vacant position, but
it was, plainly speaking, an overtine assignment. |t was not an emergency situation,
whi ch by definition, and Agreenent |anguage, permts the pronpt reassignnment of
regul ar assigned enployes to the energency situs or a pressing contingency
necessitating extraordinary neasures. The vacancy did not require enployes
possessing unique or specialized skills or a level of experience and fitness that
would warrant the selection of junior enployes. It could have been assigned to
C aimant under the same conditions. He would not have worked hi s regul ar assignnent
on the clainmed dates.

Wiile Carrier argues that it had the right to fill the position in any
manner it saw fit, after exhausting the straight time call procedures, we cannot
concl ude that Carrier was de facto excused from £filling this position w thout
observing seniority. The issue is not whether Cainmant possessed super seniority
rights, but whether seniority was applicable to this overtinme assignment. W find
that it was so applicabale. Such assignment would have been consistent with the
intended- purpose of Rule 27 and the inplicit spirit of the collective bargaining
Agreenment.  Moreover, it would have conported with our generic holding in Third
Division Award No. 4393, wherein we held in pertinent part that:

"Seniority applies to all positions, whether it be a regular
bul l etined position, a tenporary position or one that is
required to be performed only with overtine work."

In the absence of preclusive Agreenent |anguage to the contrary, we find no
justifiable reason to deviate from this standard. The Agreement was viol ated when
Carrier assigned Cerks Brunin and G eene to the No. 3 Telegrapher-Clerk-Towerman
position and Claimant is entitled to the tine and one half rate of conpensation
claimed. We agree with Carrier, however, that he should not be paid tw ce for the
one hour overlap between 7:00 AM and 8:00 A M on the dates claimed and for this
time he should only be paid the difference he woul d have earned had he worked
overtine.

FINDINGS: The Third Division of the Adjustnment Board, upon the whole record and a1l
the evidence, finds and holds

That the parties waived oral hearing;
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That the Carrier and the Employes involved in this dispute are
respectively Carrier and Bmployes Wi thin the meaning of the Railway Labor Act, as
approved June 21, 1934,

That this Division of the Adjustment Beard has jurisdiction over the
di spute involved herein; and

That the Agreenent was viol ated.

A WA RD

G ai m sustained in accordance with the Qpinion.

NATIONAL RAl LROAD ADJUSTMENT BQARD
By Order of 7hird Division

Attest: 4

Nancy J.

r - Executive Secretary

Dated at Chicago, Illinois, this 29th day of September, 1983.



