NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 24546

TH RD DI VI SI ON Docket Nunber CrL-2477.

Paul C. Carter, Referee

(Brotherhood of Railway, Airline and Steamship d erks,
PARITES TODISPUTE:  ( Freight Handl ers, Express and Station Employes

{
(Baltinore and Chio Chicago Terminal Railroad Conpany

STATEMENT OF CLAIM daim of the System Cormittee of the Brotherhood | G.-96421
that :

f1) Carrier violated the Agreement between the parties when on
Decenber 23, 1981, it inposed discipline of dismssal from Carrier's service
upon Stores Counterman M. D. B. Lightfoot, Stores Departnent, Barr Yard,
Chicago, Illinois, as a result of an investigaton held in absentia on Decenber
17, 1981, which action was prejudiced and unjustified, and

f2) As a result of such inpropriety, Carrier shall be required to
reinstate M. D. B. Lightfoot to his forner position with seniority rights
uni npai red and conpensate himfor all |ost wages commencing with the date of
Decenber 23, 1981.

CPI Nl ON OF BQARD: G aimant was enployed as a counterman in Carrier's Car

Shop Storeroom Barr Yard, Chicago, Illinois. On Novenber
10, 1981, he was assigned to loading draft gears onto a pallet in the storeroom
The Carrier contends that although claimnt had strict instructions to the
contrary, rather than using an available forklift, he began standing the draft
gears upright on the pallet by lifting themhimself. At about 2:50 P.M clai mant
notified his supervisor that he had been injured. \Wen the supervisor arrived
on the scene, claimnt was asked to fill out a Personal Injury form He did

not conplete what is referred to as Item7 of the formas to ®nature and extent*
of the injury being reported. The Carrier arranged for claimant to receive
medi cal attention, but even after such nedical attention he would not conplete
Item 7 of the Personal Injury form

on Novenber 12, 1981, claimant was notified by Carrier's Assistant
Manager Term nal Services:

"Attend investigation in the Conference Room Barr Yard Annex
Buil ding, 733 West 136th Street, Riverdale, Illinois, at 9:00 A M
Tuesday, Novenber 17, 1981.

You are charged with failure to handle Draft Gear, Pat. #1914479, as
reported on your Form CJ-68, in a manner that would prevent alleged
personal injury to yourself at approximately 1:50 P.M, Novenber 10,
1981, and failure to conplete Form CJ-68 as instructed by Mnager
Termnal Services W E. Walin.

You are responsible for arranging for a representative and any
Wi t nesses you may desire.*
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The investigation was postponed on two occasions at the request of
the Division Chairman of the Organization as result of which it was schedul ed
for Decenber 17, 1981. No further request was made for postponement by the
Organi zation representative or by the claimant. Neither claimant nor his
representative appeared at the investigation as result of which it was held in
absentia. One Carrier Oficer, the Assistant Manager Term nal Control
testified as to his conversation with claimant's |ocal chairman as to whether
he woul d represent claimant at the investigation or request a postponenent, and
the local chairman's reply to both questions was *n¥o.~ The sane Carrier Oficer
stated that claimnt had not requested a postponenent of the investigation set
for Decenber 17, 1981. He testified that he had received a letter from
claimant stating, anmong other things:

*No. 3. About ny investigation, it will be up to the doctor
if I will be able to make it, he will let you and
M . Brunke know (spelled no}, by nmail or phone.’

He went on to state that he had received no telephone nmessage or witten message
by wmrLightfoot's doctor, C Scott, or any other doctor. There is no evidence
in the record that claimnt was so disabled that he could not have requested a
postponment Of the investigation, either in witing or by telephone. It is

wel | established by Awards of this Board that conducting an investigation ~in
absentia' does not in itself constitute deprivation of an employe’s right to a
fair and inpartial hearing. See Awards 18395, 18129.

On Decenber 23, 1981, claimant was notified by the Carrier's
Trai nmast er

"This refers to investigation held in Absentia, at 8:00 A M, Thursday,
December 17, 1981, in the Conference Room Barr Yard annex Buil ding,

733 West 136th Street, Riverdale, Illinois, for the purpose of determ ning
the material facts in connection with your failure to handle Draft

Gear Pat. #1914479, as reported on your Formeg-68, in a manner that

would prevent alleged personal injury to yourself at approximtely

1:50 p.m, Novenber 10, 1981, and failure to conplete ¢7-68 as instructed
by Manager Term nal Services W E. whalin.

It has been found you were at fault for failure to properly handle
draft gears as previously instructed and at fault for not conplying
with instructions of Manager Terminal Services by not conpleting Form
CJ- 68

The discipline admnistered is Dismssal from Service of the Conpany.
Your record will be marked accordingly.*

The Organi zation conplains that one Carrier officer issued the letter
of charge, another conducted the investigation, and a third officer rendered
the decision. As neither the claimant nor his representative attended the
i nvestigation conducted on December 17, 1981, we think that the Organization is
not on good grounds in conplaining, after the decision was rendered, as to who
preferred the charges, conducted the investigation or rendered the decision.
Rather, we have been referred to no rule in the Agreenent specifying who wll
prefer charges, conduct investigations, or render decision. See Awards 24275
and 23114 involving the sane parties, as well as Awards 21559 and 21405,

-
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There was evidence in the investigation that the Section stockman had
instructed claimant as to the proper mannerof handling draft gears and placing
them on the pallet; that on previous occasions when he attenpted to instruct
claimnt, the clainmant woul d explode~, get off the forklift and wander off to
the caboose track. Inm its submssion to the Board the Organization conplains
that there were no posted instructions as to the proper handling of draft
gears. Employes are expected to complywi th instructions, whether posted or
verbal .

There was also direct testimony in the investigation that claimnt
refused, on nore than one occasion, to conplete the personal injury report when
instructed to do so by his supervisors. See Award 8, of Public Law Board 543
wherein it was held:

»The accident reporting rule is of the utmost inportance to the
Carrier in the conduct of its operations, and any enpl oyee who does
not complywith it does so at his peril

It was also brought out in the on-property handling that clainant had
previously been dismssed from service and was reinstated on a |eniency basis,
and that following his reinstatement he was charged with disciplinary offenses
on three occasions and was assessed a 30-day overhead suspension as a result.

Based upon the record before us, there is no proper basis for the
Board to interfere with the discipline inposed by the Carrier.
FINDINGS. The Third Division of the Adjustnent Board, upon the whole record

and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Employes Within the nmeaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not violated.

AWARD

Claim deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest:

Dated at Chicago, Illinois, this 4th day of November, 1983
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