NATI ONAL RATLROAD ADTUSTMENT BOARD
Awar d Number 24549

TEIRD DI VI SI ON Docket Number MWV 24829

Paul c. Carter, Referee

(Brot herhood of Maintenance of Wy Employes

PARTI ES TO DI SPUTE: (
(Denver and Ri 0 Grande st ern Railroad Conpany

STATEMENT OF czarM: *claim of the system Conmittee of the Brotherhood that:

(1) The dism ssal of Driver-Laborer D. M Draper for alleged 'threateninc
and intimdating statements’ to his supervisors on June 17, 1981, was without
just and sufficient cause, unwarranted and in violation of the Agreenment (System
Fil e D=-25-381/MW-16~81).

(2) The claimant shall ke reinstated with seniority and all other
rights uninpaired, his record cleared and he shall be conpensated for all wage
| oss suffered, including overtine pay.~

CPI NI ON OF BOARD: Prior to his dismssal from service, claimnt, wth about
el even years of service, was enployed by the Carrier as a
Truck Driver-Laborer. CmJune 24, 1981, he was notified to report for fornal
investigation to be held at 10:30 A M, June 26, 1981

= _.to develop facts and place responsibility, if any, in connection
with your alleged acts of disloyalty, intenperance and insubordination
during your tour of duty as Truck Driver-Section Laborer, Ephraim
Section on June 17, 1981, when you allegedly nmade threatening and
intimdating statenents to your supervisors..

The investigation was held as schedul ed, and a copy of the transcript
has been made a partofthe record. A review of the transcript shows that the
investigation was conducted in a fair and inpartial manner. None of the
claimant's substantive procedural rights was violated. Follow ng the investiga-
tion, claimant was notified on June 29, 1981, of his dismssal fromthe service.

In the investigation it was devel oped that Track Supervisor D. L.
Parry was in charge of the territory on which claimant was working. R C
Fl oyd was the foreman in charge of the section. About 9:30 A M, June 17
1981, M. Parry had a discussion with the claimant, the foreman, and ot her
menmbers of the section gang. Be testified in the investigation

"Q. What was the conversation that you had with M. Draper
concer ni ng?

A ... Then | told M. Draper what | expected out of himand re-
ferred to the fact that if | had to | would do something about
this time Doug (the claimant) said, if sonebody is trying to
fire me, they will end up spending a few days in the hospita
and that is what lead up to that."”
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»0. s there any doubt or any question in your mnd when M.
Draper made this remark to you that "as referring to anyone
el se, but you?

A. | thought he "as referring to either me or Bob."

o o 3

"0. M. Parry, "as this threat of spending a few days in the hospita
reiterated a few days later by M. Draper to you?

A, Later on that night a conversation took place on the phone. He
said, My nouth does get me in a lot of trouble.' He said he
did mean that about sonebody spending some tine in the hospital.*

o X X

»0. Wen M. Draper indicated that someone "as going to spend tine
in the hospital who "as in the imediate vicinity when he nade
that comment ?

A Mself and the section foreman of the Ephrai m Section.

Q. Was he speaking to you and the foreman when he nade that
comment ?

A Yes, he was.*

The Section Foreman corroborated the testinony of Supervisor Parry,
and in addition, stated that claimant had his finger in the foreman's face when
the remark "as made.

Caimant's testimony in the investigation "as evasive. In answer to
direct questioning, clainmant stated:

*0. Both M. Parry and M. Floyd testified that subsequent to this
you indicated to themthat if you were fired or disciplined
for sone petty thing then someone was going to spend some tine
in the hospital, is that correct?

A, To a certain extent - it could have been that | "as going to
go hone and beat ny dog and take himto the hospital or | could
have neant that | "as going to take my wife to the hospital to
__have her child. | didn't nention anyone's nane.

Q. D d you shake your finger in M. Floyd s face?

A Not that | reecall.
Q. If that is what you could have neant, what did you mean
A, Just a figure of speech.
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*0. | think M. Parry indicated that later in a phone
conversation with himthat you stated in the phone conversation
you were dead serious about putting soneone in the hospital if
you were disciplined or dismssed. Did you make that statement.

A No, | wasn't dead serious.'

C aimant went on to again say that he could have neant his dog or his
wi fe when he nade the statement about soneone going to the hospital

The investigation contained substantial evidence that clainmant did
threaten the Supervisor and tke Foreman. Such conduct on the part of au enploye
sinmply c-t be condoned.

The record also shows that clainmant was previously dismssed for
i nsubordi nation on June 1, 1977, and reinstated on a |eniency basis sone thirty
days later. W notice that claimant's prior record was raised in the handling
of the dispute on the property. It was proper for the Carrier to consider
claimant's prior record in arriving at the discipline to be inposed for his
actions on July 17, 1981.

The Board considers the discipline inposed not excessive, considering

the nature of the offense - threatening supervisory personnel, and coupled with
claimant's prior record.

FINDINGS: The Third Division of the Adjustnment Board, upon the whol e record

all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes W thin the neaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreement was not viol ated.

A WARD

O ai m deni ed.

NATI ONAL RAI LROAD anyusTMENT BOARD

By Order of Third Division
‘% /

"~ Nancy J. PSves - Executive Secretary

Dated at Chicago, Illinois, this 4th day of Novenber, 1983
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