NATIONAL RAILROAD ADJUSTMENT BOARD
Award Nurmber 24556
TH RD DI VI SI ON Docket Nunber MM 24226

John B. raRecco, Referee
(Brot herhood of Mintenance of Wy Employes

PARTI ES TO DI SPUTE: ¢
{New Ol eans Public Belt Railroad

STATEMENT OF CLAIM_ "d aim of the System Committee of the Brotherhood that:

f1) The dism ssal of Trackman A. M Dparensburg for alleged
I nsubordi nation on August 13, 1980 was without just and sufficient cause and on
the basis of unproven charges.

f2) The claimant shall be reinstated with seniority and all other
rights uninpaired, his record be cleared and he shall be conpensated for all
wage |oss suffered.’

CPI NI ON OF BOARD: On August 13, 1980, Caimant's Foreman instructed him

to put tie plates on the rail. claimant, a nenber of a
Roving Extra Gang, grudgingly conplied with the instructions. A short tinme

| ater, the Foreman observed that Cainmant had not conpleted the task. Claimant
refused to lower the jack holding the rail because he did not have a |ining

bar. The foreman told Claimant to obtain a lining bar. Since dainant still
refused to release the jack, the Foreman directed Clainant to go hone. At this
point, the Track Supervisor joined the conversation. The Supervisor and the
Foreman both related that O aimant hinself insisted that he be discharged as
opposed to serving a suspension. Thus, Cainmant was dism ssed from service.

Caimant tinely requested an investigation, Athough daimant wanted
a hearing and received due notice of the hearing, Cainmant failed to appear at
the investigation held on Septenber 4, 1980.

The Carrier contends that Cainmant conmtted insubordination. By
failing to pronptly obtain a lining bar, daimant not only disobeyed his
Foreman's direct orders but also left his assigned task unfinished. Cclaimant's
I nsi stence on being discharged shows that he holds an apathetic attitude toward
his job. The Organization, on the other hand, argues that Cainant never
actually told his Foreman that he would not finish putting on the tie plates.

In addition, the Foreman appeared to be directing Claimant to performwork in
an unsafe fashion. The jack can only be safely released with a lining bar.
Since Cainmant did not have the proper tool, he had a reasonable excuse of not
conmpl eting his work.

Though Caimant did not affirmatively refuse to follow his Foreman's
orders, his conduct conclusively showed that he had no intention of conplying
with the instructions. Lining bars were readily available at the job site.
Instead of procuring a bar, Caimant stood around and argued with his Foreman.
There is no evidence in the record establishing that the Foreman wanted
Caimant to release the jack without using the proper equipment. On the
contrary, Caimant had anple opportunity to obtain a lining bar but he sinply
refused to do so.
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Furthernore, by advocating his own dismssal and by failing to attend
the investigation which he requested, Caimant has denonstrated to this Board
that be has no interest in nmaintaining his position with the Carrier. Due to
Caimant's cavalier attitude, his short length of service (five nonths) and his
poor prior disciplinary record, we nust uphold the dism ssal.

FINDINGS. The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Acts,
as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction over the
di spute invol ved herein; and

That the Agreenent was not viol ated.
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NATI ONAL RAI LRCAD ADJUSTMENT BOARD
By Order of Third D vision

Attest:g% . %‘4/

Nancy J,~Devgs’ - Executive Secretary

Dated at Chicago, Illinois, this 4th day of Novenber, 1983




