NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 24590
TH RD D VI SI ON Docket Number CL-24730

Tedford E. Schoonover, Ref eree

(Brotherhood of Railway, Airline and Steanship C erks,
PARTI ES TO DI SPUTE: ¢ Freight Handl ers, Express and Station Employes

(
(Baltinore and Ohio Railroad Conpany

STATEMENT oF CraiM: Claimof the System Coomittee of the Brotherhood
(A-9623) that:

f1) Carrier violated the Agreenent between the Parties when it dism ssed
M. D. L Fritch, Extra Oerk, Indianapolis, Indiana, as a result of hearing
for allegedly submtting a falsified Doctor's certificate in order to collect
sick pay, and

(2) Because of such inpropriety, Carrier shall be required to reinstate
Caimant D. L. Fritch to its service with all rights uninpaired, his service
record cleared of the charge, and to conpensate himfor all |ost wages beginning
May 19, 1981 and continuing until reinstated to Carrier's service, and

f3) The Carrier shall be required to reimburse Caimant D. L. Fritch
for sick payments previously allowed, and later recovered. by Carrier and
covering dates of March 26, 27, 31; April 1, 2, 3, 4, 5 and 6, 1981.

CPI NI ON OF BOARD: G ai mant was absent from duty due to alleged illness

from March 25, to April 6, 1981. On his return he was
asked to provide a statenent substantiating his claimfor sick pay as provided
under Rule 22. daimnt subnmitted a work release statement signed by Conpany
Docter Sluss Which appeared to have been altered. On discovery of the apparent
alteration, Carrier notified Caimnt under date of April 16, 1981 to attend an
investigation into charges set forth as foll ows:

# .. responsibility in connection with submtting a falsified doctor's
certificate dated April 9, 1981 in order to collect sick time payment
for March 26, 27, 31, and April 1, 2, 3, 4, 5 6, 1981."

Hearing was held and O ainmant was represented by Local Chairnan
Tackett Who took part in questioning witnesses. The Brotherhood argues t hat
the notice of hearing was sent to Cainmant by Chief Train D spatcher spillman,
the hearing was conducted by Dispatcher Bush and the dismssal notice was sent
to Claimant over the signature of W A Adans, Assistant Superintendent of
Qperations. The fact that Carrier used different officials does not in and of
itself provide a basis to claimthe hearing was not fair and inpartial as
required by Rule 22. This is a procedural point in which Carrier is not
limted by any specific provisions of the rule. Thus, as deternined in another
Third Division Avard No. 21017, with Referee Lieberman:
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"Further, Petitioner objects to the fact that the conclusion of guilt
and assessment of penalty was rendered by a person other than the
O ficer who conducted the hearing.

Wth respect to the procedural issue, Carrier asserts that it is its
practice to have the hearing officer's review of the facts and his
reconmmendation passed to another officer for concurrence and issuance

of the final verdict, which took place in this dispute. Additionally,
there is nothing in the agreement that prescribes who shall prefer

the charges, conduct the hearing or who nust render the decision and
assess the discipline. This Board has dealt with this issue on numerous
occasions and we do not concur in Petitioner's objection {see Awnards
16347, 20828, 20602 and 18106 among a host of others).*

The doctor certificate submtted by Claimant to justify paynent of
sick pay had been altered in the judgment of Carrier. This judgment was nade
on the basis of examnation, conversations and a statenent by Dr. Sluss. On
this basis, Carrier took action to cancel time slips for sick pay which had

originally been approved. It is not reasonable to conclude fromthis action
that Carrier was prejudiced in its conduct of the hearing.as required under
Rule 22. It does, however, attest to the fact Carrier had reasonable doubt as

to the authenticity of the doctor certificate.

Caimant admtted he was not treated by Dr. Sluss during his absence
due to alleged illness. BHe also admtted he submtted the doctor certificate
covering the period and could not explain the apparent alteration of the dates.
At the hearing it was established Dr. Sluss had issued a release certificate
for O aimant on Decenber 4, 1980

Carrier's investigation of the matter prior to the hearing included
checking with Dr. Sluss who prepared the follow ng statenent which was included
in the transcript of the hearing:

"I'n conmpliance with your request for statement regarding the above,
M. Fritch was |ast exam ned 1/9/80 and has not been observed since

A copy of release to work was sent 12/4/80 and appears to have been
changed to ¢/9/81. "

The Brotherhood argued Dr. Sluss did not keep reliable records but
did not submt proof in support of its position. Moreover, Caimnt's adm ssion
that he did not see Dr. Sluss during his period of alleged illness from March
25 to April 6 lends support to statenment of the doctor. The conflict in the
testinony between O ainmant and the doctor, is not for this Board to determ ne
The fact that Carrier accepted the doctor's testimony as a basis for its findings
of guilt appears to have been based on sound judgnment and a reasonabl e appraisa
in the circunstances. It is not the function of this Board to resolve conflicts
in testimony. This issue has been determned many tines in countless awards.
Thus, Third Division Anard No. 22721 by Referee Sickles held:
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“Once again, this Board is asked to review conflicting evidence and
determne that the claimant's version of a disputed factual circunstance
be accepted and that the Carrier's version be rejected. W have

noted in numerous Awards that this Board is not constituted to make

such determ nations.

I ssues of credibility nust be determned by those who received the
evi dence and testinmony, and we would have no basis for substituting
our judgnent in that regard.”

and Third Division Award No.21278 (Wl lace), where the Board held

"There is a conflict in the testinony here and the carrier chose to
believe the version advanced by M. Smth rather than the clainant.
W cannot say this was wong. This Board functions as a reviewing
authority and it cannot substitute its version of the facts for that
reached by the trier of facts who heard the testinony, observed the
deneanor of the witnesses and, by its proximty, was entitled to
wei gh and evaluate the credibility of witnesses. Solong as the
concl usi ons reached are based upon substantial evidence in the record
they should not be overturned."

On the basis of our review of the evidence both as to the hearing
required by Rule 22 and the dismssal action we find that Caimant was accorded
his rights of due process. The evidence on which the dism ssal action was
based is substantial and nmeets the burden of proof on the Carrier in disciplinary
actions such as here involved. The falsification of a nedical certificate for
the purpose of collecting sick pay is clearly an act of fraud perpetrated to
gai n dishonest advantage. In these circunstances we are of the opinion that
the dismssal action was for just and reasonabl e cause.

FINDINGS: The Third pivision of the Adjustnent Board, upon the whole record and
all the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes wthin the neaning of the Railway Labor Act,

as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not viol ated
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O ai m deni ed.

NATI ONAL RaTZROAD ADJUSTMENT BQOARD
By Order of Third Division

ATTEST: Lo ,aéaz,/
Nancy J. Dfv

- Executive Secretary

Dated at Chicago, Illinois, tnis 15th day of Decenber 1983.

T



