NATI ONAL RAI LROAD ADJUSTMENT BQARD
Awar d Nunber 24605

THRD DI VI SI ON Docket Number CL-24851

Paul C. Carter, Referee

(Brot herhood of Railway, Airline and Steanship J erks,
{ Freight Handl ers, Express and Station Employes
PARTI ES TO DI SPUTE: ¢
(The Atchison, Topeka and Santa Fe Railway Conpany

STATEMENT OF CLAIM daim of the System Cormittee of the Brotherhood
(GL-9688) t hat :

fa) Carrier violated the provisions of the current Cerks' Agreenent
at Richnond, California, when it removed Ms. 7. mSweatt from service as a
result of a formal investigation held September 18, 1981, and

(b) ms.Sweatt shall be returned to service and paid for |oss of
wages and benefits comencing on or about Septenber 12, 1981.

CPINION OF BOARD: Claimant, with a seniority date of May 12, 1980, was assigned
to Zoned Extra Board position at Richnond, California. On
Septenber 11, 1981, she was assigned to train with TOFC clerk M M M/ hei ser,
with a viewto Claimant relieving Ms. Mlheiser on the latter's schedul ed

vacati on.

The record shows that an incident occurred between the O ainmant and
Ms. Mlheiser earlier in the day, which resulted in the O ainmant being instructed
by the Agent in charge to have no further contact with Ms. M| heiser for the
remai nder of the week, and that Clainmant agreed to that arrangement. At about
3:00 P.M on the sane day, clerk MIheiser was pulling out of Santa Fe COFC
facility. According to the Carrier, and verified in the investigation |ater
conducted, Caimant was parked across the street and when she observed M.
M| hei ser pulling out of the facility, she made a U-turn on the street and
stopped Ms. M| heiser at the entrance to the COFC facility. As a result of the
incident that occurred at that time, Caimant and clerk M| heiser were charged
cn Septenber 12, 1981:

*Ri chnond, Septenber 12, 1981.
vorrce OF FORMAL | NVESTI GATI ON

ms.Marjorie ~¥. Ml heiser - TOFC Cerk
Janice M Sweatt - Extra Board derk

You are hereby notified to attend fornmal investi-
gation at Trainmaster's Ofice, Richrmond, California.
Friday, Septenber 18, 1981, 9:30 a.m, concerning report
of alleged confrontation between Cerks Marjorie M
M| hei ser and Janice m Sweatt approxinmately 3 p.m,
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"Septenber 11, 1981, so as to determne facts and place
responsibility, if any, involving possible violation of
Rules Nos. 1, 2, 7, 14, 16 and 17, of General Rules
for the Quidance of Employes, 1978, Form 2626 Std..

you may arrange for representation in line with the
provi sions of Agreement of Schedul e governing your work-
ing conditions and you may |ikew se arrange for the
attendance of any desired w tnesses.

Pl ease acknow edge receipt of this notice on attached
copy and return to this office.

J. M Mrtin
Super i nt endent

cc:. M. fi. W Perkins."
Both were suspended fromthe service pending the investigation.

The investigation was conducted as schedul ed, follow ng which O ai mant
was dismssed fromthe service. A copy of the transcript of the investigation
has been nade a part of the record. W have carefully reviewed the transcript
of the investigation, and find that none of Caimant's substantive procedura

rights was violated.

In the course of the investigation it was devel oped that clerk MI heiser
was really freightened when confronted by Caimant as she was attenpting to
| eave the property; and that Caimant made a derogatory remark to her. A Specia
Agent, who was called to the scene about 3:45 P.M testified that when he arrived
clerk MIheiser was hysterical and crying; that he followed Ms. Mlheiser to
her residence because she was afraid to go hone alone. There was al so evidence
in the investigation that Cainmant had nmade threatening remarks toward Ms.

M| heiser prior to |eaving the ranp that day.

The Agent in charge testified that earlier in the day, follow ng the
earlier incident, he:

# ..instructed Ms. Sweatt (claimant) to go to the TOFC
ramp, finish her tour of duty, and, by nutual agreenent,
she was not to have any further contact with Ms. Milheiser
for actually the remainder of that week and at the end

of that time Ms. MIheiser would then go on vacation so
there would be sone period of tine to allow things to

cool down."
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It is quite clear that Claimant did not conply with the instructions
and understanding that she had with the Agent. Her statenent that:

m... | wanted to tell her (Milheiser) that | only
wanted to talk to her that | wanted to apol ogize. |
wanted to ask Mcki for forgiveness so that |

could go to church and make a confession.”

i's not persuasive.

Considering aimant's short service, and the fact that the evidence
indicates that she was the aggressor in the 3:00 P.M incident, we do not find
the Carrier's action in inposing the discipline that it did, to be arbitrary,
capricious, or in bad faith.

FINDINGS:  The Third Division of the Adjustment Board, upon the whole record

and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employe Within the nmeaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not viol at ed.

A WA R D

O ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Order of Third Division

Attest :&T @/ M

Nancy ¥ Pever - Bxecuilive Sectretary

Dated at Chicago, Illinois this 13th day of January 1984
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