NATI ONAL RAlI LROAD ADJUSTMENT BQARD
Award Nunber 24624

THIRD DI VI SI ON Docket Number CL-24876

Robert Silagi, Referee

(Brotherhood of Railway, Airline and Steamship O erks,
¢ Freight Handlers, Express and Station Employes
PARTI ES TO DI SPUTE:
(Chicago and North Western Transportation Conpany

STATEMENT OF CLAIM O aimof the System Conmittee ((G.-9666) that:

1. Carrier violated the ternms of the effective Agreenent. particularly
Rules 21, 23 and 26, when under date of December 4, 1980, it renoved fromits
seniority roster, Mr.Ral ph Condo, and,

2. Carrier shall now be required to reinstate M. Ralph Condo, with
all rights uninpaired and conpensate himfor all tinme lost comencing with the
first day he was available for service on the initial filing date of claim
February 23, 1981, or Decenber 4, 1980, the date his nane was renmoved from
further enploynent considerations, whichever is appropriate reparation.

OPINION OF BOARD: O ainant, a nmessenger with seniority date of April 15, 1976,
resided in G cero and worked in the Chi cago Metropolitan Area.
On May 31, 1980, O aimant was involved in an accident while on the job which
resulted in his absence fromwork. Because of his conplaints about |ow back

pain, a consequence of his injury, Caimant was given a medical exami nation on
Cctober 12, 1980 and taken out of service for nedical reasons. On Cctober 27
Caimant reported back to Carrier's Medical Departnment and was rel eased for
service. He worked on the 29th and 30th but called in and laid off on the 3lst.
He again absented hinself on Novenber 1st and 2nd and failed to call in to protect
his assignment. He continued his absence until Novenber 9th when he telephoned
|. B. Sacheck, Agent, in Proviso, Illinois. Caimnt called from Col unbus, Cnio,
stating that he had gone there to get a conplete medical examnation. In response
to Sacheck's question, Caimant said that he expected to be off a couple of weeks.
Sackeck advised Claimant that if he did not expect to return by the end of the
nmonth, he would need a | eave of absence to protect his seniority. Caimant replied
that he did not need a |eave since he would return by the end of the month. On
Novenber 25 he was exam ned by his physician in Colunbus and on the follow ng day
C ai mant requested that |eave of absence forns be sent to himin Chio. The forns
were sent to Claimant who filled them out and returned them postnarked Decenber

5. Sacheck received the papers on Decenber 8. The |eave of absence request was
based on nedical reasons but the necessary medical docunentation was mssing. On
Decenber 4, Caimant was dropped fromthe seniority roster for absenting hinself
for a full calendar nonth without obtaining a |eave of absence in accordance with
Rule 23. Said Rule reads, in pertinent part:
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"Rule No.23 - Fornal Leave of Absence - Voluntary
Absence From Work

{a) Leaves of absence for a period of a full cal endar
month or nore nust be formally authorized in witing,
copy of same to be furnished to employe, Division and
CGeneral Chairman and be made a matter of record....

(cl Employes will forfeit their seniority rights
when they fail to report for duty at the expiration
of leave 'of absence, except when failure to so report is
the result of an unavoi dable delay, and |eave of absence
I's extended by agreenent between the Officer in Charge
of Labor Relations and the General Chairman to include
such del ay."

The Organization argues that Carrier failed to comply with Rule 26 by
refusing to grant Claimant's request for a leave, The relevant portion of Rule
26 states:

*rule No. 26 - Leave of Absence - Sickness, Physica
Disability, Mlitary Service. Schooling

(al An enpl oyee absent from work because of sickness,
personal injury or other disability of hinself or immediate
member of his famly, shall notify his supervising officer
as early as possible. Such absences for a full nonth
must be covered by fornal |eave of absence as per Rule 23."

The Organization alleges a further violation of Rule 21, Discipline and
I nvestigation, because the Carrier disciplined Ciaimant without giving hima fair
and inpartial investigation as required by the Rule.

The Organization's position is that by advising his supervisor of his
i1l ness on Cctober 31st, "as early as possible", Caimnt conplied with Rule 26
The Organi zation contends that Claimant had a right to wait until he knew the
results of his examnation on November 25 before he applied for a leave. Carrier
acted prematurely when it removed O aimant fromthe roster on December 4. Carrier
woul d only be privileged to take such action if Caimnt had not acted pronptly
or had failed to act after he found out on Novenber 25 that he could not return
to work before a full month had expired.
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Carrier argues that it could have invoked the disciplinary procedures
under Rule 21, but it was not mandatory in this case. By absenting hinself for a
full calendar nonth without affording hinself the protection of a |eave of
absence, in effect O ainant abandoned his enployment and coul d be automatically
dropped fromthe roster w thout recourse to Rule 21. Third Division Award 12993
- Hall, supports this position. "An enployee renoving hinmself from a Carrier's
service by his own voluntary act cannot be held to be discharged from such service
by Carrier as a disciplinary act.” See also Second Division Award 8894 invol ving
this Carrier.

Carrier points out that during his 4 1/2 year tenure Cainmant had received
seven | eaves of absence some of which were extended upon their expiration. Claimant
was, therefore, well aware that a |eave of absence was necessary and he knew how
to procure one.

A careful review of the record fails to reveal any reason for the del ay
between the tel ephone call of Novenmber 9, when O aimant was adnoni shed to obtain
a leave by the end of the nonth, and his nedical exanm nation on November 25.
Li kewi se there is no explanation for the Claimant's failure to supply the documentation
necessary to support the application for the |leave which Clainmant ultimately
mai |l ed on Decenber 5. In a case involving the interpretation of |anguage simlar
to that in Rule 23, this Board held (Award 18789 ~ rFrandern) that »... the d ai mant
must do nore than allege unavoi dable delay to comeunder the exception* in paragraph
(cl.  Since Cainmant failed to sustain his burden of proof the claimnust be
denied . In view of the disposition of this case it is unnecessary to pass upon
certain procedural points raised by both parties.

FI NDI NGS: The Third D vision of the Adjustment Board, uponthe whole record
and all the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employe Within the neaning of the Railway Labor Act, as

approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenment was not viol ated.

A WA R D

d ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD

By Order of Third Division
ATTEST:: e/ﬂ 4

Nancy J¢ J#ver - Executive Secretary

Dated at Chicago, Illinois this 13th day of January 1984.
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