NATI ONAL RAI LROAD ADJUSTMENT BOARD
Awar d Number 24653

TH RD DIVISION Docket Nunber Mw-24763

Tedford E. Schoonover, Referee

(Brot herhood of Mintenance of WAy Employes

PARTI ES TO DI SPUTE: ¢
(National Rai | road Passenger Corporation (Antrak)

STATEMENT OF CLAIM Caim of the System Conmittee of the Brotherhood that:

(1) The dism ssal of B& Wl der . 7. Bond for alleged unauthorized
absent eei sm on Decenber 17, 19, 29, 30, 31, 1980 and January 5, 12 and 13, 1981
was without just and sufficient cause and on the basis of unproven charges
(SystemFi | e NEC~-BMWE~-SD-239D) .

(2) The claimant shall be reinstated with seniority and all other
rights uninpaired and he shall be conpensated for all wage |0ss suffered.

CPI NI ON OF BOARD: On January 13, 1981 Cainant was notified to attend hearing
on the follow ng charges:

Violation of Anmrak - sMwe Absent eei sm Agreenent -
unaut hori zed absenteeism on the follow ng dates:

(8) eight hours - Decenber 29, 1980

(8) hours =~ January 12, 1981

{6) six hours - Decenber 17, 1980

(4¢) four hours - Decenber 19, 1980

(3) three hours = Decenber 30, 1980

(2 1/2) two and one-hal f - Decenber 31, 1980
{3} three hours - January 5, 1981

f1) one hour - January 13, 1981

The hearing was held on January 20, as schedul ed but was continued at
the request of the Brotherhood representative until January 27, at which time it
was conpl eted. puring both sessions of the hearing Caimant and also his representative
participated in questioning of witnesses. Both protested that Caimant's prior
discipline record was entered into the record. Their objections were noted

Disciplinary action of dismssal was issued by the Carrier on rebruary
11, 1981. Cdaimant filed an appeal fromthe dismssal action on February 27
1981 to which Carrier objects account such appeal not being within 15 days provi ded
by Rule 74. Nevertheless, Carrier proceeded to consider the appeal in the usua
way. In view of Carrier proceeding to consider the appeal on the property, thus
complying with rules and procedures for referral of the dispute to this Board, we
wi Il not now give cognizance to the argunent that the time [imt provision was
vi ol at ed
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The Brotherhood al so raised objection to the discipline on the grounds
that two of the dates, i.e., Decenber 17 and December 19, Wwere not within the 15
days of the alleged offense as provided in Rule 7I¢aj. This point was raised
during the hearing. At the sane time the Brotherhood notified the hearing
officer that an appeal would be filed in the event any disciplinary action was
t aken.

A thorough review of the hearing transcript does not support the
position that Caimant did not receive a fair and inpartial hearing.

Despite the controversy between the parties and their respective
positions respecting time limt violations, the evidence is clear and conclusive
that Cainant failed to obtain permssion or conply with established procedures
for absence from duty. The Caimant was indifferent to obtaining proper
perm ssion when he chose to absent hinself fromwork. The BMwE-Amtrak Absent eei sm
Agreenent provides:

“1.  Maintenance of Wy Enployees absent from work wi thout
perm ssion or legitimte cause shall, on the first
of fense, be served a witten notice advising them that
unaut hori zed absences fromwork will not be tolerated
and coul d subject themto discipline. A copy of such
notice will be furnished the General Chairnman of the
area involved.

"Legitimate cause' is interpreted to nean illness

of the enployee, or of a nenber of his household requiring
his personal attention; or attendance in court. In

cases where the enpl oyee reports off ill, resulting

in absence of three r3) or nore days, a doctor's
certificate of treatment or exam nation by a Conpany
physician will be required before return to duty is
permtted.

2. Maintenance of Way Enployees who are found guilty of
unaut hori zed absence from work on the second of fense
shal | be subject to discipline of ten (10}working
days' suspensi on.

3. Maintenance of Way Enpl oyees who are found guilty of
unaut hori zed absence fromwork for the third tine
Wi thin a 12-month period shall be subject to dism ssal
from service. The 12-month period shall start as of
first offense as indicated under Item 1 of this Agreenent.'

P | il



Award Number 24653 Page 3
Docket Number MWV 24763

The record shows C aimant had been previously disciplined on three
separate occasions during 1980 for unauthorized absences from work including one
instance in which he was suspended fromduty for a period of ten days. In view
of the evidence in support of the charges in the instant case, provisions of the
Absenteei sm Agreenent and Claimant's prior disciplinary record we find the
disciplinary action to be just, reasonable and merited in the circunstances.

FINDINGS: The Third Division of the Adjustment Board, after giving the parties
to this dispute due notice of hearing thereon, and upon the whol e
record and all the evidence, finds and hol ds:

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes W thin the meaning of the Railway Labor Act, as
approved June 21, 1934,

That this Division of the Adjustnment Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not viol ated.

A WA RD

C ai m deni ed.

NATI ONAL RAI LROAD ADJusTMENT BOARD

By Order of Third Division
ATTEST: , M

Nanc . ver - Executive Secretary

Dated at Chicago, Illinois this 30th day of January,l984




