NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 24667
TH RD D VI SI ON Docket Nunmber MW 24900

Paul C Carter, Referee
(Brot herhood of Mintenance of Wy Employes

PARTI ES TO DI SPUTE: ¢
( The Kansas Gty Southern Railway Company

STATEMENT OF CLAIM_ O aimof the System Conmttee of the Brotherhood that:

f1) The Carrier, wthout just and sufficient cause and on the basis
of unproven charges, inproperly disciplined M. F. L. Gant on charges that:

(a) he allegedly refused to conply with instructions given
hi m by Foreman J. Ingram and al | egedly made vul gar remarks
about Foreman Ingram and Assistant Foreman Payton oOn
May 26, 1981 (Carrier's File 013.31-25¢);

(b) he allegedly "as insubordinate to Foreman |ngram on
June 24, 1981 (Carrier's File 013.31-255).

f2) The claimant shall be reinstated with seniority and all other rights
uni npai red, the charges levelled against him shall be stricken fromhis record
and he shall bBe conpensated for all wage |oss suffered begi nning Septenber 15,
1981.

CPI NI ON OF BoARD: Prior to his dismissal, claimant "as enployed by the Carrier
as a track laborer, assigned to Extra Gang No. 500, under the
Supervision of Assistant Roadmaster L. R Stout, Extra Gang Foreman Ji nmy | ngram
and Assistant Foreman E. Payton, when the incidents here involved occurred.

The Carrier contends that on May 26, 1981, while on duty in Extra Gang
No. 500, claimant refused to follow direct and specific instructions of the
fireman to performwork and made vul gar remarks to the foreman and assi stant
foreman. om July 8, 1981, claimant "as notified by the Division Engineer:

syou are instructed to appear at an investigation that will be convened
commencing at 9:00 AM Monday, August 3, 1981 in the xcs CGeneral Ofice
Bui | di ng, 4601 Blanchard Road, Shreveport, Louisiana to ascertain the
facts and determne your responsibility in connection with the incident
that occurred on wmy26, 1981, when you refused to obey instructions

gi ven you by Foreman J. Ingramto assist Assistant Foreman E. Payton
place tie plates and made vul gar remarks about Foreman Ingram and

Assi st ant Foreman Payton.

| remnd you of the following fram the Rules and Regulations for the

Mai nt enance of Way and Signal Department of this Conpany effective
Decenber 1, 1973:
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»rrom Ceneral Notice: To enter or remain in the service is an assurance
of willingness to observe the rules; and a failure or refusal to observe
the rules justifies a renoval fromthe service.

Rule B- They nust have a proper understanding and obey all rules and
instructions applicable to their duties.

Rul e E - Employes nust render every assistance in their power in carrying
out the rules and instructions, Courteous cooperation between employes
Is required for proper functioning under the rules and instructions.

Rul e N - Employes who are carel ess of the safety of thensel ves and
others, negligent, insubordinate, dishonest, immoral, quarrelsome or
otherw se vicious, or who do not conduct thenselves in such a mamer
and handl e their personal obligations in such a way that their railroad
will not e subject to criticismor loss of good will, will not e
retained in the service.

The Company intends to use Foreman J. Ingramas a witness in this matr

You are advised that you have the right to have a representative of
your Union present to represent you and to request that w tnesses in
your behalf be present.”

The investigation was conducted as schedul ed, follow ng which clainant
was suspended fromthe service for a period of sixty days, commencing Septenber
1, 1981.

The record also shows that on July 8, 1981, claimant was further notified:

*You are instructed to appear at an investigation that will be convened
commencing at 9:30 AaM, Monday August 3, 2981 in the KC5 CGeneral Ofice
Bui I ding, 4601 El anchard Road, Shreveport, Louisiana to ascertain the
facts and determne your responsibility in connection with the incident
that occurred on June 24, 1981 when you were insubordinate to Foreman
Ingramin that you called hima liar and argued with him'

(Gted in this notice were the sane rules as cited in the notice
involving the May 26, 1981, incident.)

Fol l owi ng investigation as scheduled in the second case, clainmnt was
notified on Septenber 15, 1981, of his dismssal from service.

The clains were handled as two separate and distinct disputes on the
property, but wreconbined by the Organization in its submission to the Board.
We have issued several awards uphol ding such procedure when the cdamsSubmtted
to the Board were not expanded from the clainms handled on the property, or the
Carrier msled. W do not find the combining of the claims in the present
dispute to be inproper. See our recent Award No. 24607.
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A copy of the transcript of the investigation conducted as a result of
each of the charges against claimant has been made a part of the record. W have
carefully reviewed each transcript and find that each investigation was conducted
ina fair and inpartial manner and that none of claimnt's substantive procedura
rights was viol at ed.

In each of the investigations substantial evidence was adduced in
support of the charges against the claimant. Wile there were sone conflicts
between the testinmony of claimant and the testimny of others, it is well settled
that this Board Will not weigh evidence, attenpt to resolve conflicts therein,
or pass upon the credibility of witnesses. Such functions are reserved to the
hearing officer.

The record also shows that during claimant's relatively short service,
having entered Carrier's service February 6, 1979, his work record was far from
satisfactory. It was entirely proper for the Carrier to consider clainmant's
prior record in arriving at the measure of discipline to be inposed in each of
the present cases. H's past enployment record was referred to in the handling of
the dispute on the property.

Ve do not find the actions of the Carrier in either case to be
arbitrary, capricious or in bad faith. There is no proper basis for the Board to
interfere with the discipline inposed.

FINDINGS. The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes W thin the neaning of the Railway rabor Act, as
approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not viol at ed.

AWARD

C ai ndeni ed.

NATI ONAL RAI LROAD anrusrMeENT BOARD
By Order of Third Division

en

- Executive Secretary

Attest:

Dated at Chicago, Illinois, this 24th day of February, 1984
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