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Robert W MAllister, Referee
(Brot herhood of Maintenance of Wy hpl oyes

PARTI ES TO DISPUTE: (
(Chi cago, M| waukee, st.pPaul and Pacific Railroad Conpany

STATEMENT oF CLAIM d ai mof the System Conmittee of the Brotherhood that:

f1) The cancellation of the seniority rights of Section Laborer Jewell
C. Weaver on April 15, 1980 was inproper and in violation of the Agreenent
(SystemFil e c#42/D-2431-1).

{2) The claimant shall be reinstated with seniority and all ot her
rights restored and uninpaired and he shall ke conpensated for all wage |oss
suffered.

OPINION OF BOARD. The Claimant's position as a section laborer on Extra Gang
5535 was abolished on February 15, 1980. He exercised his
seniority to a laborer's position on Crane Section 4609 and, thereafter, took a
one week vacation from February 25 through February 29, 1980. dainant was
unable to exercise his seniority to another section |aborer's position, but did
perform tenporary service on March 2, 3, April 2, 3, 9, 10, and 11, 1980.

On April 14, 1980, the Claimant filed his name and address with the
Division Munager's office. Under date of April 15, 1980, Division, Manager J. W
Stuckey-advised the C aimant he had forfeited his seniority under the provisions
of Rule 10.

A hearing was requested by the O aimant which was granted and hel d on
Mary 15,1980. Subsequently, the Carrier reaffirmed its position that the
G aimant had forfeited his seniority.

The Carrier argues that the Claimant had thirty-five r35) days from
February 29, 1980, in which to file his name and address to protect his seniority
and since he did not do so until April 14, 1980, or forty-five (45) days hence,
he forfeited his seniority under Rule 10.

The Organization contends that the C aimant had exercised his seniority
subsequent to February 29, 1980, i.e., March 2, 3, April 2, 3, 9, 10 and 11,
1980, and, therefore, by filing his name and address on April 14, 1980, was wel |
within the thirty-five (35) days stipulated in Rule 10. They submit that this
exercise of seniority is contenplated in Rule 9 ¢¢)in that the Caimant did
perform actual service on the referred to dates.
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The Board does not dispute the Carrier's position with respect to its
interpretation of Rule 10 in this instance. The Caimant was clearly outside
the stipulated time requirenents when he filed his nane and address on Apri
14, 1980. However, this Board is also cognizant of the fact that the Carrier
allowed the Claimant to performtenporary service well beyond the expiration of
the thirty-five ¢35) day time limt. Thus, the Board is inclined, based solely
on the ¢ircumstances peculiar to this dispute, to restore the Caimnt's
seniority wthout conpensation for tine |ost.

FI NDINGS: The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and holds

That the parties waived oral hearing;
. That the Carrier and the Employes involved in this dispute are respectively
Carrier and Employes within the neaning of the Railway Labor Act, as approved
June 21, 1934,

That this Division of the Adjustnent Board has jurisidiction over the
di spute involved herein; and

That the Agreenent Ws vi ol at ed.
AWARD
G aim sustained in accordance with the oOpinion.
NATI ONAL RAI LROAD anpyusTMENT BOARD
By Oder of Third Division

Attest: L

Nancy J'/jéﬁe cutlve Secretary

Dated at Chicago, Illinois this 24th day of February, 1984




