NATI ONAL RAITLROAD ADJUSTMENT BOARD
Awar d Number 24688

TBIRD DI VISION Docket Nunber MM 24864
Eckehard Miessig, Referee
(Brot herhood of Maintenanceof Wy Employes

PARTI ES TO DI SPUTE: ¢
(Chicago, MIwaukee, St. Paul and Pacific Railroad Conmpany

STATEMENT oF CLAIM_ O aimof the System Conmttee of the Brotherhood that:

(1) The dism ssal of Extra Gang Laborer D. M. Kai ser for alleged
"misrepresentation of information on your enployment application filed on 8-17-79*
was W thout just and sufficient cause (SystemFile c#17/p-2489).

(2) The claimant shall be reinstated with seniority and all other rights
uni npai red and he shall be conpensated for all wage |oss suffered.

CPI NI ON OF B@ARD: This dispute results fromthe Caimnt's ®no response’ to a

question on his enploynent application dated August 17, 1979,
whi ch asked: *gawve you ever been convicted of a crinme". However, subsequent to
the filing of the application and after the Claimanthad been hired by the Carrier,
it came to light that he had been convicted of a crime. The Caimant essentially
holds that the incident, which he did not disclose on his enploynent application,
was considered a m sdemeanor at the time it occurred, was not a felony, and was
one to which he had pleaded no contest on July 6, 1978. BHe, therefore, contends
that his response of *No* was proper and that he did not willfully falsify his
application.

The Carrier, however, argues that because the Caimant was convicted of
a crime, whether it was |abeled a m sdemeanor or felony, prior to filling out his
application is not relevant or the issue herein. It maintains that the issue is
that he knowingly msrepresented information on his application. This infornation,
if known to the Carrier, would have resulted in the application being rejected.

To support its dismssal of the aimant, the Carrier relies upon Article
X, Section 3, of the National Agreenent of COctober 30, 1978, which
states:

»*an enpl oyee who has been accepted for enploynent in accordance with
Section 1 will not be termnated or disciplined by the Carrier for
furnishing incorrect information in connection with an application fir
enpl oynent or for withholding information therefrom unless the infornation
i nvol ved was of such a nature that theemployeewould not have been

hired if the carrier had had timely know edge of it."

It holds that the information withheld by the O aimnt was of such a
nature that he would not have been hired had the Carrier had tinmely know edge of
it.
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The Board finds that the explanation given by the Caimant does not
mtigate his action. He was aware at the time he conpleted the application that
he had been convicted of a crime, as brought forth in his testinmony at the
heari ng.

The Board has consistently held that when the facts of record establish
that an enpl oyee has falsified his enploynent application, as herein, he subjects

hinmsel f to discharge. W, therefore, on the record before us, have no basis to
disturb the Carrier's action.

FI NDINGS: The Third Division of the Adjustnent Board, upon the whole record and
all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are respectively

Carrier and Employes Within the meaning of the Railway Labor Act, as approved
June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction over
the dispute involved herein; and
That the Agreenent was not viol ated.
AWARD

d ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest -
Nancy ver - Executive Secretary

Dated at Chicago, Illinois this 24th day of February, 1984
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