NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Number 24698
TH RD DIvIsION Docket Nunmber MN 24724

George S. Roukis, Referee

(Brot herhood of Maintenance of way Employes
PARTI ES TO DI SPUTE:

(Consol idated Rail Corporation (fornmer Penn

( Central Transportation Conpany)

STATEMENT OF crAIM: Caim of the System Cormttee of the Brotherhood that:

1) The nine (9) days of suspension inposed upon Machine Operator T. A
Poling for alleged violation of Rule®p*, *E® and "N®"was arbitrary and capricious
(System Docket No. 6231.

f2) The Caimant's record shall be cleared of the charges |evel ed agai nst
him and he shall be conmpensated for all wage |oss suffered.

OPINLON OF BOARD:  An investigation was held on Septenber 16, 1980 to determ ne
whether C ai mant, a nachine operator, assigned te Tie Gang Tk-314
violated Rules D, E and Nof the Conrail Rules of Transportation Departnent. The
asserted violations related to an altercation between Caimant and Foreman M A
Speece on May 28, 1980 in the vicinity of MP. 368.2. Caimant was initially
renmoved fromservice on the date of the aforesaid incident and subsequently was
assessed the discipline of nine (9) days suspension with time held out of service

to apply.

In defense of his petition clainmant contends that Carrier prejudically
adj udged him guilty by solely relying upon the testinony of Foreman Speece. He
asserts that he was physically conpelled to restrain M. Speece when the latter
threatened him with bodily harm He avers that he was nerely exercising his
right to self defense when Foreman Speece threatened to shoot himand poked him
in the eye, and maintains that M. Speece should have been renoved from service
and charged with an offense. He argues that Carrier's disciplinary action in
this instance was not even-handed nor inpartial, but predicated upon the theory
that he was singularly at fault. He asserts that Foreman Speece was personal |y
hostile to him and this incident underscores the Foreman's personal aninus.

Carrier contends that Foreman Speece's version of the incident is anply
supported by several witnesses including the testinony of one of Caimant's witnesses.
It asserts that O aimant wilfully precipitated the altercation which resulted in
Foreman Speece's injury. It acknow edged that M. Speece uttered the statement,
#T7f you cone to ny house, r*Il just shoot you", but pointedly noted that it was
in response to Claimant's statenent, =#r’11 come to your house and get you after
work." It maintains that Caimnt's defensive assertions are unsupported by the
record, particularly his allegation that Foreman Speece poked himin the eye. It
asserts that none of the witnesses testified they saw M. Speece perpetrate this
assault and avers that Cainmant hinself never denied his guilt. In fact, it
asserts that Caimant admtted Foreman Speece did not offer any physical resistance.
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In our review of this case, we agree with Carrier's position. (ose
reading of the investigative record does not reveal that Caimant justifiably
acted in self defense nor that he was pal pably confronted with inmnent bodily

harm Even a presunption of danger was not present. |Instead, we find that O ainant
overreacted to a situation which by definition and context did not warrant such
behavior. It may well be that Foreman Speece‘s behavior contributed to the intial

volatility.; but it cannot be show that he provoked the altercation. By Claimant ‘s
own admission that Foreman Speece did not resist him and the consistent testinony
of the witnesses that they saw O aimant tackle M. Speece, we nust conclude, of
necessity, that Foreman Speece never placed Claimant in a position where a physical
def ensi ve response was justified. The cause-effect nexus just does not exist.
Caimant was guilty of the offenses cited in the notice of investigation, and the
penalty inposed was neither unreasonable nor an abuse of managerial discretion.

Ni ne (9) days suspension was relatively |enient when the gravity of Caimnt's
deportnent is considered.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes inovlived in this dispute are
respectively Carrier and Employes Wi thin the neaning of the Railway Labor Act, as
approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the Agreement was not viol ated.
AWARD
Cl aim deni ed.

NATI ONAL RAILROAD ADIUSTMENT BOARD
By Order of Third Division
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