NATI ONAL RAI LROAD ADJUSTMENT BQARD

Award Nunmber 24732
TH RD D VI SI ON Docket Nunmber MM 25220

Paul C. Carter, Referee

(Brot herhood of Maintenance of My Enpl oyes
PARTI ES TO DI SPUTE: (

(Termi nal Railroad Association of St. Louis

STATEMENT OF CGLAIM_ "Claim of the System Committee of the Brotherhood that:

(1) The dismi ssal of Track Laborer A. G Hargrove for alleged
i nsubordination on July 21, 1982 was without just and sufficient cause and on
the basis of unproven charges (System File TRRA 1982-13).

(2) Track Laborer A. G Hargrove shall be reinstated with seniority and
all other rights uninpaired and he shall be conpensated for all wage |oss suffered."”

OPI NION OF BOARD: Prior to his dismssal, clainmnt was enployed as a track
| aborer, assigned to District Gang No. 2, working under the
jurisdiction of Track Foreman A N Sullivan, at East St. Louis, Illinois.

Wiile working on July 21, 1982, the claimant is alleged to have used foul
and profane |anguage to his fareman. On July 23, 1982 he was notified:

"You were removed fromthe service at 2:15 P.M, Wdnesday, July 21,
1982 for insubordination to your foreman, Anthony B. Sullivan, while
working on track #1 at the south end of Wggins #2 yard, E. St. Louis,
[11inois.

A hearing will be held at 1:30 P.M, Thursday, July 29, 1982, in the
conference roomin General Superintendent's building located at north
end Madi son Westbound yard, Venice, Illinois to determne the facts and
your responsibility, if any, in connection wth you being insubordinate
to your foreman, Anthony N. Sullivan, while working on Track #1 at the
south end of Wggins #2 yard, E. St. Louis, Illinois on Wdnesday,

July 21, 1982.

Arrange to be present. You are entitled to representation and w tnesses
in accordance with Rule 24 of the current agreement between the Term nal
Rai | road and the Brotherhood of Mintenance of WAy Employes."

The investigation was postponed and held on August 3, 1982, follow ng
which claimant was dismssed from service by notice dated August 12, 1982. A
copy of the transcript of the hearing has been made a part of the record. From
our review of the hearing transcript, we find that the hearing was conducted in a
fair and inpartial manner. None of claimant's substantive procedural rights was
vi ol at ed.

I nsubor di nation may invol ve more than a direct refusal toconply with
instructions. It may involve the use of foul and abusive |anguage, threats,
altercations and simlar offenses.
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In the investigation held on August 3, 1982, the foreman testified that
when he instructed claimant toperform certain work, start setting spikes, claimant
responded with foul and profane |anguage, and approached himwith a shovel in what
the foreman considered a threatening manner. Jainmant adnitted in the investigation
that when the foreman instructed himto set spikes, he used vulgar and profane |anguage,
but denied that it was directed tothe foreman.

In the investigation many irrelevant issues were discussed. However,
there was substantial evidence that claimant did use vulgar and disrespectful
| anguage toward his foreman when instructed to perform certain work. As stated in
Fourth Division Award No. 3984:

"It is well established that vulgar and disrespectful |anguage to a
supervi sor constitutes insubordination."

Based upon the record in the present dispute, and claimant's prior discipline

record, we do not find Carrier's action in inposing the discipline that it did to be
arbitrary, capricious or in bad faith.

FINDINGS: The Third Division of the Adjustnment Board, upon the whole record and
all the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes wthin the neaning of the Railway Labor Act,

as approved June 21, 1934,

That this Division of the Adjustnment Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not viol ated.
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d ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

arTEsT: % er L lloree,”

Nancy J. l;ér%’- Executive Secretary

Dated at Chicago, Illinois, this 30th day of March, 1984.
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