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TH RD DI VI SI ON Docket Nunber MM 24535

Robert W. MAlister, Referee
(Brotherhood of Maintenance of Wiy Employes

PARTI ES TO DI SPUTE:  (
(Chicago, MIwaukee, St. Paul and Pacific Railroad Conpany

STATEMENT OF GAIM_ "daimof the System Conmittee of the Brotherhood that:

(1) The dismssal of Section Foreman J. D. Bork for alleged failure to
‘conply with instructions from your supervisor, have failed to keep the track in a
safe condition' and allegedly 'neglecting to repair track defects properly and
I mredi ately' was arbitrary, capricious, unwarranted, on the basis of unproven
charges and in violation of the Agreenent (SystemFile c#59/D-2465).

(2) The clai mant shall be reinstated with seniority and all other
rights uninpaired, his record be cleared and he shall be conpensated for all wage
| oss suffered.”

OPINION OF BQOARD: J. D. Bork, the Clainmant, was a section foreman who, at the
tine of his dismssal, had almest twenty-four years of service

with the Carrier. Hs dismssal was dated Cctober 3, 1980, and was based upon.

his charged failure to conply with instructions to keep his assigned track section

inrepair and to repair track defects discovered by inspection. It is not disputed

Caimant received the work assignnents in question. The Organization protests

Caimant's dismssal on a procedural basis as well as on the nerits. W have

exam ned the transcript of the investigation and are satisfied O ainmant was

adequately apprised of the nature and circunstances of the charge in order to

prepare an adequate defense.

As for the merits, the record discloses the ainmant did not conplete
necessary work assignnents. |If he believed he would have a problemin conpliance,
he should have brought this to the attention of his superior requesting additional
manpower and/or authority to work overtime. Review of the record reveals
sufficient evidence was adduced to support Carrier's finding of Cainmant's
responsibility to timely make repairs to his assigned section. In arriving at
the penalty of dismssal, Carrier asserts the Caimant had been previously
di sci plined for simitar rule violations. The Board notes Caimant's nost recent
discipline occurred in 1974. Considering his almost twenty-four years of service
and that he has been discipline free since 1974, we find the Caimant's dismssal to
be disproprotionate to his failings as a section foreman. Caimnt is hereby
granted one final opportunity to denonstrate his willingness to conply with all
Carrier instructions. Caimant is to be reinstated as a section |aborer with such
seniority rights uninpaired, but wthout pay.

FINDINGS. The Third Division of the Adjustnment Board, upon the whole record and
all the evidence, finds and hol ds:

That the parties waived oral hearing;
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That the Carrier and the Employes invol ved inthis di spute are
respectively Carrier and Employes wWithin the neaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the discipline was excessive.

AWARD

G ai m sustained in accordance with the Opinion.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

g"ﬁ L lles—

Nancy ;f)e’{rer - Executive Secretary

Dated at Chicago, Illinois, this 30th day of Mrch, 1984.
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