NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 24736
TH RD D VI SION Docket Nunmber CL-24563

Robert W MAllister, Referee

(Brot herhood of Railway, Airline and Steanship d erks,

( Freight Handlers, Express and Station Enployes
PARTI ES TO DI SPUTE: (

(Soo Li ne Railroad Conpany

STATEMENT OF CLAIM Caim of the System Conmittee of the Brotherhood (G.-9619)
that:

(1) Carrier's action in the dismssal from service of M. Steven A
Hoyt, Trucker-Janitor, Shoreham, Mnnesota, effective April 2, 1981, was arbitrary,
capricious and unreasonabl e.

(2) M. Steven A Hoyt shall have his record cleared of all charges
pl aced against himas a result of this dispute.

(3) M. Steven A Hoyt shall be reinstated to the service of the
Carrier with seniority and other rights uninpaired.

(4) M. Steven A Hoyt shall now be conpensated for all wages and ot her
| 0sses sustained. account of this arbitrary dism ssal.

OPINION OF BQOARD: The Caimant, Steven A Hoyt, a trucker-janitor, has a
seniority date of May 17, 1978. On March 18, 1981, he was
issued a notice to appear at a formal investigation concerning five absences and
the removal of Carrier property. As a result of the investigation, Jainmant was
di smissed fromthe service.

The facts in the case are not in dispute. The Cainmant took two scrap
crossbuck railroad crossing signs and placed them next to the acetylene shed on
Friday, March 13, 1981. The Caimant adnmits renoving them from Carrier property on
the follow ng Mnday, March 16, without permssion. In his defense, d aimant
pointed out that, his short tenure in his position of trucker-janitor (less than
two nonths) he was not nmade aware he had to have perm ssion and/or arrange paynent
for the removal of any scrapped (junked) material. The Carrier's position is
that, by his own adm ssion, Claimant committed a dismssable offense, the
seriousness of which cannot be minimzed. The Carrier asserts no mtigating
ci rcunstances exist.

The Board's review of the record indicates that Carrier coupled the
removal of the property with what it characterized as a well known policy. The
Carrier states the policy is that employes who desire a particular item may be issued
a permit to purchase and/or remove scrap itens. The Carrier argues the C ai mant
was not a new emplove and is expected to know the rule. The record contains
no evidence to support Cainant had actual know edge or know edge by inference
of this rule. This Board, by long precedent, has indicated it chooses not to
substitute its judgment for that of the Carrier. However, when the weight of
al | subm ssions shows that, in assessing the appropriate penalty, naterial
factors, including the totality of Claimant's actions, were, if not ignored,
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overl ooked, this Board will not hesitate to pronounce another |ong established
precedent, which is that the severity of punishnent nust be reasonably related
to the gravity of the offense. Here, Caimant did remove two scrap crosshuck
crossing signs, but when his overt methods of removal are examned, they are
consistent with his defense of ignorance of the general rule cited by Carrier.

In sunmation, Claimant's dismssal is reduced to a disciplinary layoff, and he is
to be restored to duty wthout loss of seniority, but with no back pay.

FINDINGS:. The Third Division of the Adjustment Board, upon he whole record and

all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Enployes within the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the discipline was excessive.

AWARD

G ai m sustained in accordance wth the Qpinion.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division
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Nancy J. Deyér - Executlve Secretary

Dated at Chicago, Illinois, this 30th day of March, 1984, T e e B
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