NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 24756
TH RD DI VI SI ON Docket Nunmber MM 23860

Josef P. Sirefman, Referee
(Brot herhood of Mintenance of WAy Employes

PARTI ES TO DI SPUTE: (
(Chicago, M Iwaukee, St. Paul and Pacific Railroad Conpany

STATEMENT OF CLAM  "Caimof the System Committee of the Brotherhood that:

(1) The Carrier violated the Agreement when it laid off Section Laborers
D. A Poncelow and D. D. Rote on June 4, 1979 without benefit of five (5) days'
advance notice (SystemFile C#69/D-2358).

(2) Each of the above-naned claimnts be allowed forty (40) hours of
pay at their respective straight-tine rates because of the violation referred to
in Part (1) hereof."

OPI NI ON OF BOARD: Section Laborers D. A Poncelow and D. D. Rote, the Oaimnts
herein, were furloughed enployes called back to work. Their
positions were not bulletined, and on June 4, 1979 their foreman notified them
that they would be laid off at the close of work that day. The QOrganization contends
that as regularly assigned enployes, Cainmants were entitled to "Not less than five
(5) working days' advance notice" of the layoff under Rule 9(d). The Carrier
contends that their enployes were taken back to work on a tenporary basis for |ess
than 30 days, working fromday to day; and there was no need to bulletin their
positions. Therefore, these Caimants were unassigned rather than regularly assigned
enpl oyes and were not entitled to the five day notice.

Third Division Awards 15894, 12180, 14325, and 14828 are germane. In Award
15894, involving the same Carrier as in this claim Referee Heskett held:

"Claimant Heater after years of service, was laid off as the result

of force reduction. However, he was assigned to fill a newy
establ i shed unbulletined position on 20 Novenber, 1961, and he
received conpensation credited by Carrier to the work days imediately
preceding and follow ng the Thanksgiving Holiday, 23 Novermber 1961.

Organi zation contends that Carrier violated the terms of the Agreenment
when it refused to allow O ainmant eight hours' straight tine pay for
the af orementioned holiday. Carrier contends that Cainmant was not a
"regul arly assigned enploye' but was a furloughed enpl oye occupying a
tenporary position who was not due holiday pay.

The record discloses that Caimant did not fill the position of any
other regularly assigned enploye, that he was assigned to and
identified with a specific position, that the position was newy
created to increase the force and that he held said position until the
Fal| of 1962, approximtely one year. The fact that the position was
not properly bulletined under Rule 8(c) is conjectural and imaterial
G aimant was not a furloughed enploye tenporarily filling a position
owned by another--he was a 'regularly assigned enploye' within the
meani ng of the Agreenment. Awards 14325 (Dorsey), 12180 (Kane)."
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This Award relies upon 12180 whose pertinent part reads:

"The Caimants were enployed as regularly assigned section |aborers

and laid off April 30, 1958 due to a reduction in force. on My 1,

1958, they nmade application for and were assigned to jobs with a

tanpi ng gang and worked there until October 31, 1958. This claimis

for holiday pay on Decoration Day, My 30, 1958. The O aimants worked

on the day prior to and subsequent to the holiday. The Carrier contended
that according to Article Il Section 1 of the Agreement they were not
regul arly assigned enployes on May 30, 1958 and not entitled to holiday
pay al though conplying with Section 3, in that they worked before and
after the holiday.

An exam nation of the pertinent facts in this dispute reveals that

the aimants conplied with all the requirenents for holiday pay.

The basic issue being: Wre the Claimants regularly assigned to this
job? Qur answer is yes. They did not fill vacation vacancies, sick

| eave, or any of the innunmerable types of tenporary positions that are
illustrated in the awards."

and uponAward 14325 where Referee Dorsey dealt with a job's "duration":

"Then Carrier goes on to say that:

"A "regularly assigned enploye is universally understood

to refer to an individual who is identified with a specific
job for indefinite duration, subject only to displacenment

by a senior enploye or as a result of the job being abolished
in accordance with the agreenent. Such enployes are in an
entirely different category fromextra or furloughed enpl oyes

who are assigned to fill the places of regularly assigned
enpl oyes or to work for brief periods as additions to the
force.'

For the purposes of this case we will accept Carrier's definition of
"regularly assigned ; but, we disagree that enployes assigned 'to work
for brief periods as additions to the force' cannot be held to be
"regularly assigned to a position.

The record reveals that Cainmant was not filling the place of any

regul arly assigned enploye. He was assigned to and identified with a
specific position for indefinite duration, subject only to displacement
by a senior employe or as a result of the job being abolished in
accordance with the agreement. That the position was newy created to
increase the force for an indefinite period does not detract from
Caimant's ownership of the position subject to the contingencies spelled
out in Carrier's definition of "regularly assigned.". Wth the Carrier
having the right to reduce forces and abolish positions, all positions
can be said to be of "indefinite duration." Even bulletined positions
designated as permanent nmay turn out to be 'for brief periods as
additions to the force.'
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Carrier would have us equate Claimant's status to that of an extra

enpl oye; or, a furloughed enploye tenporarily filling a position
owned by an absent enploye. The record does not support the
argunent.”

In Award 14828, Referee Engel stein enphasized that the intermttent nature
of the available work did not mean the Cl ainmant was not a regularly assigned

enpl oye

"Carrier maintains that M. Ceel retained his seniority rights in Gang
No. 7, but that he had no seniority as a section |aborer wth Gang

No. 346. It argues that he performed tenporary work with this gang
and was not a substitute for a regular enploye. As a casual enploye
he was not subject to the 96 hours' notice required by the Mediation
Agreenent of Cctober 7, 1959.

Al though the work at the Centralia Wlding Plant is sporadic and the
size of welding gang No. 346 is increased or decreased dependi ng upon
econom ¢ needs, the work was not unplanned or of an energency nature.
The fact that M. Creel was assigned for brief and uncertain periods
to assist the rail welding gang in unloading rail when it was received
fromthe steel mlls did not make him a casual |aborer. He stil

mai ntai ned his status as a regularly enployed and assigned |aborer and
therefore he was entitled to 96 hours' furlough notice. In fact,
Carrier recognized himas a regular enploye, for it gave M. Creel 36
hours' notice based upon what it regarded as the existing rule for
furlough notice to regul ar assigned enpl oyes. The 36 hour rule had
however been changed to 96 hours' advance notice.

W find that Carrier violated Article IV of the Mediation Agreement
and section |aborer Frank Creel is allowed two days' pay at straight
tine rate.”

A review of this record by the Board establishes that the Claimants
were clearly identified with newy created positions, and were not filling in for
ot her enployes out on vacation, on sick or other types of |eaves. Therefore, the
conclusion is that the Claimants were regularly assigned enployes for the purpose
of receiving Rule 9(d) notice and therefore are entitled to five days pay.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record and all
the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor Act,

as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenment was viol ated.
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A WARD

O ai m sustai ned.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Order of Third Division

ATTEST:/‘M %W

Nency 3 zDever - Executive Secretary

Dated at Chicago, Illinois, this 30th day of March, 1984.
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