NATI ONAL RAI LROAD ADJUSTMENT BOARD

Awar d Number 24758
THIRD DI VI S| ON Docket Nunber SC-24843

Edward L. Suntrup, Referee
(Brotherhood of Railroad Signal men

PARTI ES TO DI SPUTE: (
fKansasCity Term nal Railway Conpany

STATEMENT OF crLAIM: Caim of the General Commttee of the Brotherhood of Railroad
Signalmen on the kmes Gty Termnal Railway Conpany:

On behalf of R T. Frye for nine hours*' pay at tine and one-half the
hourly rate for signal maintainer, account Carrier did not call himfor overtime
work pursuant to Rule 31Ira} of Article Il of the Agreenent after a derail nent
on or about June 27, 1981 at 2Zome 6. [Carrier file: S6-1.82.170]

CPINION OF BOARD: By letter dated August 17, 1981 the Organization initiated
a pay claimon behalf of the Caimant, R 2. Frye. The
Organi zation's claimstates that the Carrier did not call theCamanttwork,

who was on a call list, in alleged contravention of Agreenent Article Ill, Rule
311(a). This Rule states the follow ng
*RULE 311:
fa) Acall list will be prepared listing, in seniority order,

of the class involved, -names, address and tel ephone nunmber of enployes
who have given the Carrier a witten notice of their desire to be called
and used for casual vacancies in Signal Mintenance and energencies,

that cannot be filled or performed by regul ar assigned nai ntenance

enpl oyes, which arise outside of their regular assigned hours. Employes
who do-not give the Carrier such witten notice will not be called for
such vacanci es or energencies.”

There i s no dispute of fact here that M. Frye had prior seniority claimto be
called for energency work on or about June 27, 1981 because of a derail nent.
What is at dispute is whether the camat had been contacted »y the Carrier

For its part, the Organization, as noving party, clains that Mzr. Frye's
phone was connected to a Code- A-Phone nachine on tbe day in question. The machine
had been won by his wife as a prize froma certain beco Pl ants Conpany approxi mately
three (3) weeks prior to the incident at bar. A copy of the answering machine
warranty and two notarized statenments were presented by the Organization on property
The first statenment dealt with the fact that the Frye's did own the Code-A-Phone
machi ne, and the second was a sworn statenent to the effect that the machi ne had
been installed and was operating on June 27, 1981 and that the Frye's were home
and asleep on #at date at the hour when the Caimant was allegedly called.

Thus, if any calls would have been nmade, these calls could have been recorded on
t he answering machi ne.
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Evidently the instant case hinges on whether call(s) were nade to the
Caimant on the date and tine in question, and on whether the answering machine
was operational at that time, and on why, if it was, the Carrier officer did not
use the machine.

If the Claimant and his wife had been asleep at the tine in question,
it appears reasonable that they woul d have been awakened if the phone had rung.*
There is nothing in the record that questions their presence at home on the date
and tine in question.

In its defense on property the Carrier attests and reasons as foll ows.
It first of all states that two (2) calls were nade and that there was no answer.
Secondly, it argues that even if a recorded nmessage had been left, this woul d not
have represented a solution to its inmedi ate personnel needs on the day in
question, given the energency situation, since the Caimant admtted that he was
asleep. Wth respect to the first position, the Carrier offers no corroborating
evi dence beyond the statement that calls had been nade, that no one answered the
phone, and that this #was commented on ‘by enpl oyees in the office~ of the Chief
Engineer.  The record provides no information, although it could have, on who
t hese enpl oyees were as corroborating w tnesses. The second position of the
Carrier, with respect to the futility of |eaving a nessage since the d ai nant was
asl eep anyway, is rejected by the Board. From the record, know edge that the
A aimant was asleep is post facto know edge on the part of the Carrier which
Carrier officer could not have known when the alleged call(s) were made.

The National Railroad Adjustnent Board has consistently |eaned, with
appropriate exceptions being taken into account, in favor of Carriers when
credibility issues are at stake (Third Division Awards 19487, 21759 and 22145).
The instant case represents one of those exceptions. The Carrier has not
sufficiently responded to the claimof the noving party in terms of substantia
evi dence which has been defined as such "relevant evidence as a reasonable nind
m ght accept as adequate to support a ecenclusion” (Consol. Ed.Co. vs Labor Board
305 U.S. 197, 229). The Board, therefore, will sustain the claim

FI NDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence finds and holds

That the parties waived oral hearing:
That the Carrier and the Employes involved in this dispute are

respectively Carrier and Enpl oyes within the neaning of the Railway Labor Act as
approved June 21, 934,

(*) Certain information introduced into the record with respect to the actua
functioning of the answering machine is inappropriately there since such
information was not introduced in the handling of the case on property (Third
Division Awards No. 20841 and 21463).
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That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenment was vi ol at ed.
AWARD

O ai m sustai ned.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Nancy,ﬁgwfbver - Executive Secretary

Attest,

Dated at Chicago, Illinois this 30th day of March, 1984




