NATI ONAL RAI LROAD ADJUSTMENT BQARD
Award Nunmber 24764
TH RD D VI SI ON Docket MNunmber MM 25215

Paul C. Carter, Referee

(Brot herhood of Mintenance of WAy Employes
PARTI ES TO DI SPUTE: (
(Elgin, Joliet and Eastern Railway Conpany

STATEMENT OF CLAIM "Claim of the System Conmittee of the Brotherhood that:

(1) The dism ssal of Wlding Foreman R Ruvalcaba for alleged 'theft
of one (1) oxygen and two (2) acetylene tanks on or about Decenber 15, 1981' was
on the basis of unproven charges and in violation of the Agreenent (SystemFile
142-293/Case VM-29~-82/SAC-7-82).

(2) The claimant shall be reinstated with seniority uninpaired, his
record shall be cleared of the charge |eveled against himand he shall be conpensated
for all wage |oss suffered.”

OPINION OF BQOARD: Prior to the occurrence giving rise to the claimherein
claimant was enployed by the Carrier as a welding foreman.
On January 28, 1982, he was notified, certified mail - return receipt requested:

"Please report for a formal hearing to be held Wednesday, February
3, 1982 at 9:30 AM in the Conference Room Annex Building, Kirk
Yard, Gary, Indiana.

This hearing is being convened to deternmine your responsibility and
invol vement, if any, in connection with the theft of one (1) oxygen
and two (2) acetylene tank (sic) on or about Decenber 15, 1981.

You may bring witnesses and/or be represented at this hearing as
provi ded by our Agreenent."”

The hearing was postponed and finally held on April 22, 1982. The cl ai mant
did not appear at the April 22, 1982, hearing, but was represented by the Loca
Chairman of the Organization. Following the hearing, claimant was notified on
April 30, 1982, of his dismssal from Carrier's service. A copy of the transcript
of the hearing conducted on April 22, 1982, had been nmade a part of the record.

W have carefully reviewed the transcript of the hearing and find
substantial evidence in support of the charge against the clainmant. W have noted
the objections raised by the claimant's representative during the course of the
investigation, or hearing, and find none of them of sufficient significance to
invalidate the proceedings. This Division has issued numerous awards uphol ding
the admssibility of witten statements in disciplinary proceedings wthout the
witer being present. There was no credible evidence that at the time of the hearing
clai mant was disabled to such an extent as to prevent his attendance. \& have
previously upheld the conducting of a disciplinary hearing in absentia. See recent
Awards Nos. 24550 and 24546.
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Based upon the record, there is no proper basis for the Board to interfere
with the discipline inmposed by the Carrier. Caimant's |length of service, about
twenty-five years, is enphasized by the Petitioner. However, we do not consider
length of service as a wvalid defense in a case such as the one here invol ved.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record and

all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the neaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not viol at ed.

AWARD

O ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Nancy J. Deyffr - Executlve Secretary

Dated at Chicago, Illinois, this 13th day of APril, 1984.




