NATI ONAL RAI LROAD ApsustMrNT BOARD
Award Nunmber 24766

TH RD DI VI SI ON Docket Number SG 24151
John B. LaRocco, Referee
(Brot herhood of Railroad Signal nen

PARTI ES TO DI SPUTE: ¢
(Sout hern Railway Conpany

STATEMENT OF CLAIM O ai m of the General Committee of the Brotherhood of
Railroad Signalmen on the Southern Railway System et al:

Caimon behalf of the follow ng signal enployees who were di smssed
fromservice as a result of an investigation held on February 6, 1980, with a
request that they be reinstated with seniority rights uninpaired and paid for
all tinme lost.

CaimNo. 1, Foreman Robert Carroll = General Chairman file:
SsG-153 Carrier file: sg-432.

CaimNo. 2, Lead Signalman T. L. Davis - CGeneral Chairman file:
SG 154 Carrier file: SG431.

Cl ai m No. 3. Signal nan Robert Johnson, Jr., General Chairnman file:
SR-158 Carrier file: SG 434

CaimNo. 4. Assistant Signalman AL W Bustos - General Chairman file:
SR-156 Carrier file: SG 433.

CPINION OF BOARD.  This case is the consolidated appeal of the disnissals of

four menbers of a signal yang follow ng an investigation
involving all four Claimants held on February 6, 1980. By notice dated January 30,
1980, each Claimant was given witten notification of the charges placed against

him In summary, Claimant Carroll, the Signal Foreman, was charged with

failing to properly supervise the yang. The Lead Signal nan, Cainant Davis,

was accused of tanpering with evidence and conduct unbecom ng an enpl oyee.

C aimants Johnson and Bustos, a Signalman and Assistant Signal man respectively, were
charged with failure to properly and conpetently carry out their duties.

To fully understand this case, we nust relate the facts in sone detail.
on January 25, 1980, the gang was assigned to install circuit controllers on the
Illinois Gain siding at Browns, Illinois. \Wen the yang arrived at the work
site, Caimant Carroll observed that the centering device was detached from
the siding switch. He brought this defect to the attention of several gang
menbers and evidently O ainmant Bustos began to repair the centering device.

To ease the tension on the device, Caimant Bustos unlocked the switch (which
was properly aligned for nainline novenent/ and opened it halfway. Wen

Caimant Carroll noticed Caimant Bustos working on the stitch, the Foreman

took himoff that job and directed O ainant Johnson to finish the work. O ainant
Johnson conplied, However, after conpleting the repair, Caimnt Johnson |eft
the switch in an open position (for novenent fromthe mainline into the siding).

T
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Monents |ater, eastbound Train No. 127 cane down the mainline at
approxi mately forty-five mles per hour. |Imrediately before reaching the switch,
Engi neer Marshall saw a red target and he quickly confirnmed that the swtch
points were lined for novenent into the siding. He warned his brakeman and put
the train in emergency. The train started into the siding and three engines
and twenty-five cars derailed. Several crew menbers, including Engineer Marshall,
were injured. Fortunately, the signal gang memberswere able to run clear of
the oncomng train and, thus, were uninjured. Superintendent MIls testified
that due to the derailnment, the Carrier incurred alnost a million dollars of
damage to Carrier equipnent and shippers' |[ading.

Wien Conpany officials arrived at the scene of the weck, they pronptly
ascertained that the switch was |ocked and lined for the mainline. \Wen they
interviewed C ai mants, none of theminforned the Carrier that they had worked
on the switch just prior to the derailment. Late in the evening of January 26,
1980, Caimants recanted and frankly adnitted that they had worked on tke switch
and inadvertently left it in an open position. Despite these adm ssions, they
all disavowed any direct responsibility for causing the derailment. In addition,
C aimant Davis conceded that after the derailment, he saw the switch was |ined
for the minline with the lock Iying on a nearby tie. He then locked the swtch.
Wien he was first questioned by Carrier officials, he failed to disclose that
he | ocked the switch after the accident. He did so to avoid enbarrassing other
menmbers of the gang because he mstakenly believed the switch had not »een a
factor in the derailment. Al Carrier officials investigating the derail nent
had been puzzled and confused since they observed the switch securely |ocked
and properly lined for mainline novement though the position of the engines
suggested that the train had started to turn into the siding. The Wstern
Di vi sion Superintendent had concluded that if Train No.127 entered the open
swtch at a high rate of speed, the enornous pressure would push the switch .
points back to normal mainline alignment. However, until Cainmant Davis reveal ed
that he put the lock on subsequent to the derailment, the officers were unable
to pinpoint the exact cause of the derail ment.

Initially, the Organization contends that the Carrier unjustifiably
withheld O ainmants from service pending the February 6, 1980 investigation. W
disagree. In Third D vision Anard No.15828 (Ilves), involving these sane parties,
the Board rules that the Carrier could reasonably exercise its discretion to
withold a charged enpl oyee fromservice pursuant to the express | anguage of
Rule 23. The transcript of the investigation shows that all four O ainants
were given anple opportunity to present all defenses, to explain their actions
and to cross-examne the Carrier's witnesses. |Indeed, there is little dispute
regarding the essential facts. Thus, Cainmants received a fair Rule 23 hearing.

To ascertain if each Caimant committed the charged of fense, we nust
evaluate the record to determine if the Carrier presented substantial evidence
to prove the charges level ed against each Claimant. At the onset, we note that
the derailnent was caused by the open siding switch at Illinois Gain. Therefore,
we must decide, on an individual basis, if each Caimnt was responsible for
the inproperly aligned swtch.
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A ai mant pavis held no responsiblity for the position of switch prior
to the derailnent but he deliberately tanpered with the switch Zock immediately
after the weck occurred. H's fool hardy conduct concealed the true cause of
the derailnment. Caimant pavis | ocked the switch with the specific intent of
protecting his fellow gang menbers. Though he later admtted his m sconduct,
he had, for a time, effectively thwarted the Carrier's ability to investigate
the derailment. Thus, he intentionally tanpered with evidence having a direct
bearing on the derail nent.

G ai mant Bustos initially opened the switch. Though he apparently
did so with his Foreman's perm ssion, he should have informed O ai mant Johnson
that the switch was open when Johnson |ater took over the repair task. Al so,
G ai mant Bustos shoul d not have noved the switch wthout first conplying with
the applicable operating rules for safeguarding mainline novement.

d ai mant Johnson, who worked on the switch after O ai mant Bustos, did
not realize that O aimnt Bustos had unlocked and opened the switch. Inexplicably,
A ai mant Johnson finished the necessary repairs but then left the switch w thout
realigning it for the mainline. However, for several reasons, he recklessly
performed his duties. First, he worked within eight feet of the open swtch
points and so he should have noticed their position. Second, he should have
known that O aimant Bustos would have to open the switch to attach the centering
device. Third, he wal ked away fromthe switch wthout checking its position.

A fundanental part of his job was to make certain (after conpleting his work)
that the switch was safe for mainline train novenent. Since he had relieved a
fell ow worker, C ai mant Johnson shoul d have been especially alert for any errors
made by O aimant Bustos. O ainmant Johnson cannot shift the blane for his
negligence to other workers nerely because they were also responsible for the
unsafe condition of the switch. Fourth Division Award No. 3425 (Eischen).

Caimant Carroll was responsible for the work performed by enployees
under his command. Caimant Carroll inprudently permtted his workers to open
the switch. His gang was not even assigned to performany repairs on the switch.
once he allowed Caimant Bustos to open the switch, he should have closely
supervised his work since the switch repair was far nmore crucial than
installing the controllers on the siding. Caimant Carroll suddenly renoved
one worker fromthe switch and substituted another. This lack of continuity
wi t hout supervision indirectly caused both workers to |eave the switch open and
unattended. Finally, like the other Cainmants, Caimant Carroll inpeded the
Carrier's inquiry into causes of the accident by w thhol ding pertinent
information and denying that the gang had worked on the swtch.

W, therefore, find that though no one Oainant was solely at fault,
all four dainmants were jointly responsible for the inproper position of the
switch. The final issue is whether or not dismssal was the appropriate penalty.
Caimants Carroll and Johnson commtted such gross negligence that we cannot
find any justification for reducing their discipline. The former held ultinate
responsibility and the latter had numerous chances to place the switch in its
correct position. Similarily, Claimant Davis' intentional attenpt to underm ne
the Carrier's investigation constitutes deceit and disloyalty. W nmust uphold
his discharge. There is, however a nmitigating circunstance which denonstrates that
the discipline assessed against O ainmant Bustos was excessive and unduly harsh.
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Though O ai mant Bustos shoul d have informed C aimant Johnson that the switch
was open, he was quickly renoved fromthe job by his Foreman. Cainmant Bustos
was obligated to conply with his foreman's directive. Thus, O aimant Bustos
was | ess culpable than the other dainmants. Caimnt Bustos should be
reinstated to service, with his seniority uninpaired but w thout conpensation
for time lost.

FINDINGS: The Third Division of the Adjustment Board, after giving the parties
to this dispute due notice of hearing thereon, and upon the whol e
record and all the evidence, finds and hol ds:
That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the neaning of the Railway Labor Act,
as approwved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Discipline was excessive as to O ainmant Bustos only.
AWARD

1. dains of Carroll, Johnson and Davis are denied.

2. Caimof Bustos is sustained in accordance with the Qpinion.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Order of Third Division

ATTEST g v
Nancy 7. JEver - Executive Secretary

Dated at Chicago, Illinois, this 13th day of April, 1984




