NATI ONAL RAI LROAD apzusTMENT BOARD
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THIRD DIVISION Docket Nunmber M¥ 24873

Eckehard Miessiy, Referee

(Brot herhood of Mintenance of Wy Employes

PARTI ES o DI SPUTE: (
(National Railroad Passenger Corporation (Antrak)

STATEMENT OF CLAIM Caim of the System Cormittee of the Brotherhood that:

(1) The dismssal of Welder m. J. Hayes for alleged 'Violation of
Rule 'x* of Antrak Rules of Conduct, which reads in part, 'Enployees must report
for duty at the designated tine and place . . . attend to their duties during the
hours prescribed . ..'* was arbitrary, capricious, unwarranted, on the basis of
unproven charges and in violation of the Agreement. (System Docket 237D)

f2) The claimant shall be reinstated with seniority and all other
rights uninpaired, his record cleared and he shall be conpensated for all wage
| oss suffered.

OPINION OF BOARD: The O aimant herein was charged with violation of two of
Carrier's rules, both relating to absences from duty, without

proper authority, occurring on a nunber of days during 1980. Follow ng two
trials held without the presence of the Gaimant, the Carrier found himguilty
of the charges and he was termnated fromthe service.

The Caimant, through the Organization, has noted nunerous errors,
both of a procedural and substantive nature, that are a part of the |engthy
record before this Board. The procedural contentions are essentially founded
on the basic assertion that the Cainmant was not properly notified and did not
receive a fair and inpartial trial. On substantive grounds, the O ganization
argues that the Cainmant was clearly absent fromwork for good and sufficient
reasons related to an injury and had so notified the proper Carrier authorities.

The Carrier essentially argues that the O ainmant continually postponed
the trials until such tine that it was only reasonable to conclude that he was
attenpting to avoid the proceedings. Wth respect to the trials, held in absentia,
it holds that substantial evidence of probative value in support of the charges
was adduced at a fair and inpartial trial. [t contends that this evidence
supports its finding of guilt of the charges.

The Board has thoroughly reviewed the many conplicated issues presented
by this dispute to insure that the Gaimant's rights were not violated. Wile
the Organization's arguments are not without merit, after conducting a careful
exam nation, we do not find that Carrier acted in a prejudicial manner. Moreover,
the Board finds sufficient evidence to support the Carrier's finding with respect
to the charges.
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Nevertheless, in view of all of the circumstances and facts set forth
in the record, we find permanent dismssal to be an excessive discipline.
Accordingly, having thus found, the Claimant will be restored to service with
seniority rights uninpaired, but wthout any conpensation for tine |lost while
out of service.

FINDINGS. The Third Division of the Adjustment Board, after giving the parties
to this dispute due notice of hearing thereon, and upon the whole
record and all the evidence, finds and hol ds:

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes W thin the neaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the discipline was excessive.

A WA RD

O ai m sustained in accordance wth the Qpinion.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Order of Third Division

Attest:

er - Executive Secretary

Dated at Chicago, Illinois this 26th day of Septenber 1984.




