NATI ONAL RAl LROAD ADJUSTMENT BQOARD
Award Nunber 25019
TH RD D VI SI ON Docket Number CL-24891

Eckehard Miessig, Referee

Brot herhood of Railway, Airline and Steanship O erks,
Frei ght Handl ers, Express and Station Employes

E
PARTIES TO DI SPUTE: ¢
(Atchi son, Topeka and Santa Fe Railway Conpany

STATEMENT OF CLAIM  Clai mof the System Committee of the Brotherhood (GL-9702)
that:

CLAIM NO. 1:

(a) Carrier violated the current Oerks' Agreenent when as a result O
formal investigation held August 27, 1981, it assessed the personal record of

C. G Brunner with ten (10) denerits.

(b) C. G Brunner shall no" have the ten (10) denerits renoved from
his personal record and personal record cleared of all charges as stated in
formal investigation, and

CLAIM NO. 2:

(a) Carrier violated the current Oerks' Agreenent when as a result
of formal investigation held August 27, 1981, it assessed the personal record
of C G Brunner with twenty (20) denerits.

(b) C. G Brunner shall no" have the twenty (20) denerits renoved
fromhis personal record and personal record cleared of all charges as stated
in formal investigation, and

CLAIM NO.  3:
(a) Carrier violated the current Cerks' Agreenent when as a result
of formal investigation held Septenber 3, 1981, it renoved C. G Brunrer from
service, and

(b) Carrier shall now restore C. G Brunner to service with all
seniority rights and other rights accruing thereto uninpaired, and

fc) Claimant Brunner shall be allowed eight (8) hours' pay for each
work day (forty (40) hours per week), comrencing Septenber 3, 1981, forward, up
to and including date of return to serviceof the Carrier at the rate of pay of
his regular position, plus any subsequent wage adj ustments.

In accordance with Grcular No. 1, issued Cctober 10, 1934, as anended,
issued by the Board, the three clains presented have been conbined into one
subm ssion. Cainms 1 and 2 are for the removal of Carrier-inposed discipline
arising fromincidents alleged to have occurred on the same date and investigation
OR August 27, 1981; Claim No. 3 protests the discharge of C. G Brunner which
resulted fromthe accunulative effect of the discipline assessed his personal
record because of Carrier's decisions in Clainms 1 and 2 which then exceeded
the amount permissible by Carrier under the Brown System of Discipline by
Recor d.
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CPI Nl ON OF BOARD: This claim arose because the O aimant had accunul ated a tetal
of 80 denerits and, under the controlling rule, "a balance
of sixty denerits subjects an enployee to dismissal". At the time of the incident

which led to this dispute, the Oainant had accunul ated 50 denerits. As a
result of two formal investigations concerning alleged rule violations OR the
part of the Caimant, the Carrier assessed the Cainmant 10 and 20 additiona
dermerits, respectively, and he was disnmssed fromthe service

Wth respect to the first investigation, the Carrier found the
Claimant guilty of being in a poor state of personal hygiene, a violation O
two of its rules. He was assessed ten denerits. The second investigation
whi ch was held on the sane day, found the Caimnt guilty of the violation of
three of Carrier's rules relative to his assigned duties, and he was assessed
another 20 demerits, totalling 80 denerits.

The foundation of the Organization's contentions rests on its basic
assertion that the investigations |acked the degree of fairness and inpartiality
required of the controlling agreement and that the record does not contain
sufficient evidence required to sustain the Carrier's charges. It cites awards
and provides considerable and significant argunents of record in support of
these contentions.

The Board has thoroughly reviewed the record before it and, although
able argunents are a matter of evidence before us, there is no showing that the
Caimant's rights were violated.

Wth respect to the substantive issues herein, there is sufficient
evidence to support the Carrier's finding of guilt to the charges. However,
upon consideration of certain factors of a mtigating nature, we find that 10
denerits for the Claimant's poor state of personal hygiene was excessive and we
hereby assess five (5) denerits. Simlarly, with respect to the second claim
and with particular reference as to the specificity of the record concerning
the tests the Claimant did not perform we find 20 denerits to be overly severe
and they are deleted fromthe record and the Claimant will be assessed a letter
of reprimand

Accordingly, the Cainmant shall be restored to service with seniority
rights uninpaired, but wthout any conpensation for tine lost while out of
service. The Board has also recognized that the Claimant's work record during
his seventeen years, up until the last few nonths before the incidents that |ed
to this dispute, has been a relatively good one. He should understand that the
purpose of this award is to give hima final opportunity to become a useful and
reliabl e employe. The Board expects himto conport faithfully with his
enpl oyment obligations in the future. The claimis hereby sustained to the
extent indicated in the findings.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record and
all the evidence, finds and hol ds:

That the parties waived oral hearing;
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That the carrierand the Employesinvolved in this dispute are
respectively Carrier and Enpl oyes within the neaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the discipline was excessive.

A WA R D

Claim sustai ned in accordance with the Opinion.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third D vision

ATTEST: Z

Nancy J.

g freg *

r - Executive Secretary

Dated at Chicago, Illinois, this 26th day of Septenber 1984.



