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Eckehard Miessig, Referee — e

(Brot herhood of Railway, Airline and Steanship d erks,

( Freight Handlers. Express and Station Employes
PARTI ES TO DI SPUTE: (

(Termnal Railroad Association of St. Louis

STATEMENT OF CLAIM d aimof the System Conmittee of the Brotherhood (GL-3765)
that:

1. Carrier violated the Cerks' Rules Agreement when it arbitrarily
dismssed M. C. H. Landfried fromits service, follow ng investigation held
May 18, 1982, without giving reasonable consideration to all the facts and
mtigating circunmstances involved. (Carrier's file-dO.

2. Carrier's action was unjust, unreasonable, harsh and an abuse of
di scretion.

3. Carrier shall now be required to return M. Landfried to its
service with all rights uninpaired and conpensate him for all wage |osses
sustained until returned to service; and, shall also be required to expunge the
investigation record fromhis personal record file.

OPI NI ON OF BOARD:. This claiminvolves an appeal fromthe Carrier's decision to
dismiss the Claimant for violation of its safety rules.

Specifically, he had been disnmssed for failure to report an "alleged personal

injury". The significant events leading to this dispute began when Carrier

received a letter froma law firmon May 10, 1982, in which it was essentially

stated that the dainmant had been injured on or about Novermber 28, 1979, while

in duty status for the Carrier. The essence of the Carrier's finding of guilt

is that the laimnt was required by its rules to submit an injury report

within a short time after the injury, not sone two years |ater.

In its appeal, the Organization advances its contentions on a nunber
of counts, nost inportantly: (1}-At the time that the injury occurred, it was
of such a nature that the Claimant did not realize that it would becone worse.
Consequently, it was not until the March 1982 tine frame that he finally
concl uded that what had occurred to himearlier was causing his physical
problems. (2) Therefore, this elenent, in addition to other mitigating
circumst ances Ieading to this claim should have been consi dered. Mor eover,
because the Claimant did conplete an injury report dated January 30, 1980, this
coul d have been the injury that the law firm contended occurred "on or about
Novenber 28, 1979", in view of the time that had el apsed and the resultant
uncertainty as to exactly when the injury occurred. {3} Certain procedural
defects relating to the charge itself and the hearing process do not conport
Wi th due process requirenents.

Wth respect to the procedural objection, we find that the d ai mant
was provided a fair and reasonable hearing that conmplied with the essentials of
due process.
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Concerning the remaining issues, herein under dispute, certainly the
Claimant's explanation of why he did not report his alleged injury is not
i mpl ausi bl e. On the other hand, Carrier's rules are very explicit with respect
to the reporting of injuries. This is so for many well-stated and understandabl e
reasons enunciated by this Division in many prior awards which need not be
repeated here. Likewise, the Caimant, by his own admi ssion, was aware of
Carrier's requirenents and we find its finding of quilt well-supported by the
record.

However, although we find substantial evidence to support the
Carrier's decision, on weighing the balance of the total record, we consider
permanent dismissal, in light of all the circumstances and facts of record, to
be excessive. In this respect, the Board takes particular notice and gives
weight to the Caimant's clean record concerning rule infractions and his forty
years of service

Having thus found, he shall be restored to service, with seniority
rights uninmpaired, but without conpensation for tine lost while out of service.
FI NDI NGS: The Third Division of the Adjustment Board, upon the whole record and

all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are respectively
Carrier and Enmployes within the neaning of the Railway Labor Act, as approved

June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the discipline "as excessive.
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G aim sustained in accordance with the QOpinion

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Order of Third Division

Nancy }.’%(e.l - Executive Secretary

Dated at Chicago, Illinois, this 26th day of Septenber 1984.




