'"?25&

Award Nunmber 25038
THRD DIVISION Docket Nunber MW 25079

NATI ONAL RAI LROAD ADJUSTMENT BCARD

M David Vaughn, Referee

(Brot herhood of Maintenance of Wy Employes
PARTI ES TO DI SPUTE: (
(Louisville and Nashville Railroad Conpany

STATEMENT OF crarM: "Caimof the System Conmttee of the Brotherhood that:

f1) The dismssal of Track Repairman L. T. Rowan for alleged falsification
of his "application for enploynent’ was wthout just and sufficient cause and
on the basis of unproven charges (Carrier's File p-107958/E-306-17)}.

(2) The Caimant shall be reinstated with seniority and a11 other
rights uninpaired, his record cleared of the charge |eveled against himand he
shall be conpensated for all wage |oss suffered.*

CPINFON OF BOARD: Caimant L. T. Rowan was enployed as a Track Repairnan. on
August 14, 1980, while on duty, Caimant was a passenger in

Carrier's truck when it lurched forward and struck a bunping post. O ai mant
all egedly sustained a back injury in the accident and subsequently sued the
Carrier for his injuries.

In the course of the litigation, Caimant stated in response to
interrogatories that he had, in 1972, been involved in a traffic accident in
whi ch he suffered »,,. a concussion, hurt neck, strained back and hurt coccyx."

The Carrier apparently checked Claimant's applications for enploynent
and associ ated docunents and found that Caimant had not reported the prior
accident or his injuries. Indeed, Cainmant had answered twice in response to
questions on various enployment forms and once in his physical exam nation that
he had never had any back trouble. He further answered in response to another
question that he had no previous serious injuries, illnesses or accidents.

G ai mant signed his enploynent application.

The Carrier conducted an investigatory hearing and, follow ng the
hearing, dismssed Cainmant for falsifying his enploynment application and
failing to tell the Carrier's examning physician of his prior injuries. This
claimfollowed.

The Claimant and his Organization assert that Caimant sinply forgot
the incident, which occurred seven years prior to his application for
enpl oyment.  The Organization argues further that the om ssion rendered the
application only inconplete rather than false. The Oganization inplies that
even if Caimnt had renenbered the accident and injuries he would have considered
them so inconsequential as not to require reporting. The O ganization argues,
therefore, that the Carrier did not sustain its burden of proving that C aimant
intentionally falsified his application and, therefore, cannot justify the
penalty of dismssal.
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Cearly, the Carrier has a strong and legitimate interest in hiring
only those enployes who are healthy and able to performthe job for which they
are hired, without injuring thenselves or others. To nake those determ nations
Is a major purpose of the enploynent application process and the physica
exam nation. Such a determnation is particularly inportant for a physically-
demandi ng job such as a Track Repairman.

Applicants for enploynent are properly charged with at |east genera
knowl edge of the job they seek and with the inportance of full and conplete
disclosure of their health history. Applicants for enploynent are also responsible
for answering the questions put to them on the enployment application and by
the Carrier's physician fully and conpletely. See Third Division Award 21979
which states in part:

"Carrier's responsibility for the health and safety of all its enployes
I's paramount and, as such, is entitled to full disclosure from prospective
enpl oyees of any fact which mght jeopardize that health and safety.’

See also Award No. 92 of P.L.B. 974 and Third Division Award 18475

Failure to disclose in an employment application material facts tantanount
to willful msrepresentation will support dismssal. See Third Division Award
21979, above; Second Division Award 1934 and cases cited therein.

Back injuries are difficult to diagnose through exanination. Such
injuries frequently subject the injured person to a greater |ikelihood of injury
fromany future accidents. Here, Caimant's 1972 accident and injury was directly
related to the physical requirements of the job for which he was applying and
was, in fact, an injury of the same type he clains to have suffered in the
August 14th incident. The Board expresses no opinion as to the relationship
i f any, between the 1972 injury and the injury which allegedly occurred in
1980, but it is clear that the 1972 accident and injury was a material fact, in
Caimant's enployment and one which it was Caimant's duty to disclose. d ainant
had at |east four opportunities to remenber and disclose the 1972 acci dent and
injury, any one of which woul d have alerted the Carrier to exam ne his back and
medi cal history nore closely. He failed to do so

The Organization argues that Caimant's actions resulted in nerely an
inconplete, rather than a fraudul ent application. The Board disagrees. |If the
questions of accidents or injuries had gone unanswered by Caimnt, the
Organi zation's position mght have nerit. But here, Caimant was asked if he
had had accidents or injuries and he answered in the negative, not once but
several tinmes and on several different occasions. The Board is unable to
ascribe such actions to nere mstake or omssion, particularly in |ight of
Caimant's later ability, when pursuing his own interest in the litigation
against the Carrier, to recall or discover not only the existence of the
accident and injuries, but also the date, location, and treating physicians.

G aimant owed equal diligence to ensure that his enploynent application
di sclosures were conplete and correct and contained all material facts about
Caimnt's health.
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The Organization correctly describes the burden of proof which rests
with the Carrier; nere suspicion is not sufficient to support discipline, particularly
dismssal. But there conmes a point at which a studied failure to renenber, in
the face of a clear responsibility to disclose, becones the equivalent, for
evidentiarypurposes, of wllful falsification. The Board concludes that Oainmant's
failure here, whether it is viewed as a failure to renmenber or a failure to
disclose, rose to that |evel

There may be circunstances, such as long-term enploynent, satisfactory
but for the msrepresentation or matters connected to it, which would mtigate
the penalty of dismissal for some types of omssions from enploynent applications.
That is not the case here, where Clainmant had only eighteen nmonths of service

and where there are not in the record any other facts which would mitigate the
penal ty.

Accordingly, the Board concludes that the Carrier's action was not
arbitrary or excessive and upholds the dism ssal
FINDINGS. The Third Division of the Adjustnent Board, upon the whole record and
all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are

respectively Carrier and Enployes within the meaning of the Railway Labor Act
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenment was not viol at ed.

AWARD

O aim deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Order of Third Division

ATTEST:

L]
Nancy gz?éﬁ?gr - Executive Secretary

Dated at Chicago, Illinois, this 26th day of Septenber 1984.




