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NATI ONAL RAI LROAD ADJUSTMENT BQARD
Awar d Nunber 25049
TH RD DI VI SI ON Docket Nunmber Ms-25065

John F. cloney, Referee

(7. F. Schrader
PARTI ES TO DI SPUTE: (
(Consol i dated Rail Corporation

STATEMENT OF CLAIM_ "This is to serve notice, as required by the rules of the
National Railroad Adjustment Board, of ny intention to file
an ex parte subm ssion on February 8, 1983 covering an unadjusted dispute between
me and the Consolidated Rail Corporation involving the question:

1. Carrier violated Rule 48 of the T-C Agreenent dated July 1, 1979
when it failed to postpone the investigation of July 16, 1980, per ny request,
account no representation avail able.

2. Carrier shall now be required to restore ny name to the seniority
roster CRC-21, uninpaired.’

CPI NI ON_OF BOARD: In May, 1977 O aimant, a Block Operator marked off ill.
Thereafter according to the Carrier he ignored repeated verba
and Wwitten requests to furnish docunentation and take a physical exam nation.

In a conference on June 12, 1980 Supervisor of Operating Rules Steding instructed
Caimant to report for a physical exam nation inmediately. dainmnt refused
saying "r’11 go to the doctor when I'mready.”" On June 13, 1980, Steding sent a
Certified Letter to Caimant's Post Ofice Box instructing himto report for a
physical examnation on June 30, 1980. The Postal Service later returned this
letter as "refused”.

On July 2, 1980 Supervisor of Train Qperators K A Peak sent O ai mant
a notice to attend an investigation scheduled for July 16, 1980 regarding
I nsubordination for failure to report for the nedical exam nation

Caimant signed a receipt for this itemon July 15, 1980. He did not
appear at the hearing nor did any representative. The investigation was
conducted in absentia and on July 17, daimnt was notified he was dismissed in
all capacities.

At daimant's request oral hearing was held on July 23, 1984.
C ainmant appeared on his own behalf. Both prior to and at the hearing O ai mant
contended he had requested a postponenent of the July 16 investigation by
sending -a~wire-messagel 0 Peak via the Carrier's Railroad Wre Service through
the-Will Cieek‘?qzsr on Jul'y 15, 1980. This was sent by calling the operator
at the Tower and asxiing himto relay the message. n the 16th O aimant picked
"up a handwitten qogy at the Tower which notes "Delivered to K A Peak" but is

{ unsigned. Claimapt argues that once the operator received the nessage it was

not 'kis (CIaimage*s) responsibility to determne if it was received by Peak
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This Board nust note, as does the Carrier, that it would have been as
easy for Claimant to call Peak as it was to call the WIllow Creek Tower, and far
nore logical. Furthermore, Claimant instead of going to the WIlow Creek Tower
on July 16 to pick up a copy of his message could have gone to the investigation
and made his request for a postponenent. The Carrier denies know edge of the
request for postponement much |ess receipt of it. Having chosen an unorthodox,
circuitous method to request postponenment this Board concludes O ai mant nust
bear the burden of proof of its receipt and cannot shift the burden to the
Carrier merely by having another employe forward his request. He has not met
this burden and we conclude the circunstances justified the in absentia
investigation. The evidence adduced at the investigation was sufficient to
support the charge of Insubordination. Accordingly, we will deny this claim

FINDINGS. The Third Division of the Adjustnent Board, after giving the parties
to this dispute due notice of hearing thereon, and upon the whole record
and all the evidence, finds and hol ds:

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the neaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not viol ated.

AWARD

O ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BCARD
By Order of Third Division

%@ Lotlona,”

” Nancy J D?ér - Executive Secretary

Dated at Chicago, Illinois, this 4th day of Cctober 1984.




