NATI ONAL RAI LROAD ADJUSTMENT BQARD
Award Number 25058

THRD DIVISION Docket Nunmber Ms-24381
Edwar d m Hogan, Referee
(M. J. Loftus

PARTI ES TO DI SPUTE: (
(Burlington Northern Railroad Conpany

STATEMENT OF CLAIM

"This is to serve notice, as required by the rules of the Nationa
Rai |l road Adjustment Board. of nmy intention to file an ex parte submission on or
bef ore Novenmber 14, 1981 covering an unadjusted dispute between nyself and the
Burlington Northern, Inc. involving the question of whether or not dispatcher
M.J. Loftus was di smssed fromthe service of the Burlington Northern, Inc.
wi t hout cause as required by contract.”

OPINION OF BOARD: O ainmant was dismssed fromthe service of the Carrier
effective May 29, 1981, following a formal investigation
which was conducted on May 12, 1981. Cainmant had been cited for violations of
Rul es 700 and 702¢B) of the Carrier (failure to conply with instructions of.
supervisor). Rules 700 and 702(¢B) state:

Rule 700. "EmpIoyees will not be retained in the service
who are careless of the safety of themselves or others

di sloyal, insubordinate, dishonest, inmmoral, quarrelsone
or otherw se vicious, or who do not conduct thenselves

in such a manner that the railroad will not be subjected
to criticismand |oss of good will."

Rule 702(B). "Enpl oyees must conply with instructions
fromthe proper authority.”

Three procedural objections have been made on behal f of the O ainant.
They are: (1) that the notice of investigation was deficient in that it did
not contain specific references to rule violations, r2) that an inproper Carrier
of ficer conducted the investigation and assessed the discipline, and, (3) that
the Carrier violated the 60-day time limt rule by not responding in a timely
fashion. W cannot agree with any of the above contentions raised on behal f of
the Caimant. First. nunerous Awards of this Division, and other Divisions of
this Board, have held that adequate notice contenplates that the Cainant is
sufficiently apprised of the allegations placed against himso that he/she can
properly prepare and maintain a, defense to these charges at the investigation.
As this Division has stated in award No. 17998:
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» ..Anotice is sufficient if it meets the traditiona
criteria of reasonably apprising an enployee of what

set of facts or circunstances are under inquiry so that
he will not be surprised and can prepare a defense...

A careful review of this record...does not disclose that
the Caimant's substantive rights were violated by reason
of the notice he received not containing a direct charge
that he violated a specific rule..."

W can also not agree with the dainant's second procedural objection
Rule 24¢b) of the controlling Agreement states:

*... and he shall be given a fair and inpartial investi-
gation by the Superintendent or a designated repre-
sentative...'

Qur review of the record indicates that the Carrier has conplied with this
provision. Lastly, with respect to the third procedural objection of the
G aimant, we are not persuaded by the argunents propounded on behal f of the
C ai mant .

Wth respect to the merits of the claimbefore this Board, the incident
which gave rise to this dispute occurred on May 2, 1981. o©on this date, the
record indicates that the Carrier's Trainnmaster was contacted and inforned by
one of the Carrier's Roadmasters that the dispatcher would not give the Roadmaster
time for his work train to work. Subsequent to this phone call, the Carrier's
Trainmaster contacted the Cainmant and instructed the Caimant to hold trains
for certain periods of time so that the work train could operate. Testinony on
the record indicates that the Caimant responded to the Carrier's Trainnaster
that he would not conply with his instructions. On May 5, 1981, the J ai mant
was notified that a formal investigation would take place with respect to the
incident of May 2, 1981.

In reviewing the entire record before this Board. including the
conflicting testinony as cited by the Caimant, we can conme to no other conclusion
than to deny the claimbefore us on its merits. |Indeed, notw thstanding the
opinion of this Board expressed above as to the procedural questions, the Board
prefers to consider this matter on the nerits of the record before it rather

than upon the procedural questions raised by both parties. It is a well-established

principle of this Board that we will not upset the findings of the hearing
officer and assessnent absent arbitrary, capricious or discrimnatory behavior

on the part of the hearing officer. Furthermore, our review of the record
clearly indicates that there was sufficient evidence on the record in which to
sustain a finding as adduced by the hearing officer and the subsequent discipline
| nposed.

"Numerous awards of this Board have established the prin-
ciple that in discipline cases the Board will not sub-
stitute its judgment for that of the Carrier, i.e., wll

not reverse or nmodify the Carrier's discipline action unless
t he employes and/or their representative are able

to produce substantial evidence of probative val ue that

the Carrier, in the exercise of its managerial prerogatives,
has abused its discretion by proceeding in an unfair,
arbitrary, or capricious nmanner." (Second Division Award
No. 15711
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"The precedent is well-established that this Board shoul d
not substitute its judgnent for that of the Carrier in dis-
cipline cases where it has produced substantial evidence
that the offense charged was conmitted. Wiile the adm n-
istration of disciplinary action should not seem haphazard
or capricious, it is clear that the inposition of discipline
is within managerial discretion.” (Third Division Award

No. 17914)

Consistent with the principles and standards as enunerated above,
this Board, in its thorough review of the entire record before us, upholds and
confirns the findings as adduced at the formal investigation and subsequent
imposition of discipline. Lastly, this Board has traditionally held that it
will not substitute its judgment for that of the hearing officer. Again, our
review of the record does not indicate facts, evidence or a pattern of behavior.
consistent with the principles elaborated above, which would warrant this
Board's intrusion or nodification of the initial findings or discipline assessed.

In so ruling, the Board has carefully examned the five specific
points raised by the Claimant as well as the other issues presented in this
Opinion. Wi ghing heavy upon this Board's determination i s the | ong-standing
rule of the industry that if an enploye disputes the order of a superior, the
employe should first conply with the order and then file an appropriate grievance
as contenplated by the controlling Agreenent. To do otherw se would bring
chaos into the employer/employe rel ationship, adversely affect efficiency of
operations, and expose the public, as well as fellow enployes, to danger. Clearly,
an exception to this rule would be a situation which woul d expose enpl oyes or
the public to danger. There being no evidence upon the record to indicate such
a situation, and nore inportantly, no contention of such a condition made by
the Claimant, this Board will not proceed further. However, we have clearly
found that the Caimnt violated the general rule to conply with the order and
grieve later.

Findings: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:
That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the neaning of the Railway Labor Act,

as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the

di spute involved herein; and j/ﬂw“ ﬁ’ﬂaff}f;?‘\
That the Agreement was not viol ated. jﬂ . a‘?\\\
‘\.‘:E': ’ & “
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A WA RD

O ai m deni ed.

" NATI ONAL RAI LRCAD ADJUSTMENT BCARD

By Order of Third Division
Attest%@/&é&%/

Nancy J/bever - Executive Secretary

Dated at Chicago, Illinois, this 4th day of Cctober 1984.




LABOR MEMBER S DI SSENT
to Award 25058
Docket M5-24381
Ref eree Hogan

This appeal of the extreme disciplinary penalty of dismssal should
have been sustained in whole or in part for three reasons.

e. The follow ng factual description of the incident giving rise
to thediscipline is uncontested in the record: On Saturday, My 2, 1981,
Trai nmaster Ricket requested Train Dispatcher Loftus, the Appellant, to
hold train traffic on the Iine between St. Joseph and Kansas Gty to allow
for the operation of a work train. This request was made wi thout any ad-
vance,- notice, in contravention of the commn operating practice. M. Lof-
tus immediately reported the request to the chief dispatcher (his inmedi-
ate superior)r as required by the Carrier's rules and standard operatinE
practices. he chief dispatcher instructed M. Loftus to have the wor
train work under traffic. M. Loftus conplied with the chief dispatcher's
instructions and informed M. Ricket of the decision. The chief dispatch-
er later changed his mnd and rescinded his earlier instructions to M.
Loftus, Who again con’ﬁl ied with the chief dispatcher's instructions. The
Carrier's appointed chief dispatcher Copeland Stated for the record, regard-
ing Appel | ant Loftus, .. . his actions were reasonable at the time, yes."
(Transcript p. 35). Assistant Relief Chief Dispatcher Barriger, M. Loftus's
imediate superior, stated, in response to a question:

"Q. Could you at this tinme indicate to the best of your neno-
ry the extent of that conversation, as told to you by Dis-
pat cher Loftus?

A He cane in and told ne that M. Ricket requested that he
hold all trains and let the work train go to work between
Waldron and Clarke. | told himl| would | ook at the work
train message, which | did at the time, and it did not
say anything about holding trains so | told himto have
the work train work under traffic.” (Transcript p. 39)

‘M. Loftus conplied with instructions fromhis proper and inmediate
superior, which fact should, in a reasonable mnd, clear himof the charge
of disobeying Trainmaster Ricket's instructions.

Two.  Appellant was al so disciplined for insubordination, and the
Carrier disparaged M. Loftus for his exchange of words with M. Ricket,
characterizing his conduct as an "ego trip". Evidently M. Ricket has an
ego problemof his own, for we find, in his (M. Ricket's) own words (which
we coul d expect would place hinmself in the best possible light), that he
addressed hinmself in a provocative choice of words to M. Loftus:

".. .| explained to himthat | was the Trainmaster on that
territory and that | run that territory down there and he explained
to ne that | didn't run anything, that he ran that territory

and that he would decide when to run trains and how to run trains.
He indicated to me that a trainmaster did not have the authori-

ty to tell himwhat to do. So then | asked himif he was refus-
ing my request for track and time and he said, yes, he was.

| said then, 'You're telling me that a trainmaster is not enough
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authority to tell you what do [sic] do, is that correct? and
he said, 'Yes, that's correct.” | told himthat | would give
himall the authority that he needed." (Transcript p. 8)

Was M. Loftus out of line in his response to M. Ricket's vexatiousness?
Chi ef dispatcher Copeland was questioned on this subject:

"Q. Do you know of any witten authorization that has ever been
given to the trick dispatchers that would allow themto ac~
cept @ trainmaster's direct authority over the novenent of
trains?

A Trainmaster specifically; no.

Q Any other division officer?
A Any other division officer?

Q Qher than the Chief Dispatcher or the Superintendent?
A No." (Transcript pp. 30-31)

"Q. Qur letter from Superintendent Condotta tends to dispute
that position in that he describes chain of command as trick
di spatcher to Chief Dispatcher to Superintendent or Assist-
ant Superintendent and no trainmaster in the mddle; do
%ou have any know edge of any information that has ever

een given to any trick dispatcher regarding the chain of

command which woul d indicate to themthat a trainmaster
was superior to a chief dispatcher or a relief chief dis-
pat cher ?

A No, there is no such letter out and never wll be.

Q M. Copeland, what in your opinion would be the result if
every division officer on the division were allowed to give
instructions to the trick dispatcher w thout going through
the proper chain of command?

A | previously stated it would be chaos on the Railroad."

(Transcript p. 32)

d earl¥, arrogant condescension such as that displayed b% M. Ricket
is not calculated to do anything less than enrage and incite the unfortu-
nate target of such insults. The mjority should have seen through this
exhi bition of bluster and recognized mtigation when so patently displayed.

Three. Even if the mpjority were persuaded by the Carrier's hyper-
bolic account of this dispute, it is inconveivable that 10} years of ser-
vice (nine years of that in the promoted status of train dispatcher) wth-
out even one prior instance of discipline would not merit a reduction in
the amount of discipline, as a mniml determnation.

- This Award does an injustice to the aggrieved enpl oyee. Perhaps worse,
it inpairs one's faith in the basic fairness characteristic of American
society. Mn clings to the concept that wongs will somehow be made right.
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Incidents of this kind breed disrespect for authority and contenpt for man-
agerial integrity. In obedience to his designated and imediate supervis-

or; an enployee finds hinself assessed the ultinmate econom c penalty, because
such obedience brings himinto conflict with an overbearing tyrant. The

very notion that this scenario can evolve into this result is repulsive to
decent society. The Carrier's support of such baseness is only mldly con-
founding. V& expected sonething better fromthe myjority.

-,

R WP

R J. Irvin
Labor Menber



