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ot ; George V. Boyle, Referee
(Randall D. Jones

PARTI ES TO DI SPUTE: (
(Norfol k and Western Railway Conpany (Western Lines)

STATEMENT OF CLAIM  "This is to serve notice, as required by the rules of the

National Railroad Adjustnent Board, of my intention to file
an ex parte subm ssion on March 11, 1983, covering an unadjusted dispute between
me and the Norfol k and Western Railroad involving the question

On July 22, 1982, | was notified by letter that I had lost nmy Goup 3
Backhoe rights. However, | believe that | was discrimnated agai nst in enforcenent
of rules concerning bunping."

OPINION OF BOARD: The O ai mant was an employe of the Carrier with a seniority

date of Cctober 17, 1979, who had worked as a Backhoe operator.
He was bunped off a machine on June 11, 1982 and exercised his rights to claim
status as a Laborer when he believed that there was no other machine to which he
could lay claim He worked in this classification fromJune 14 - 25, 1982.

However there were junior nen to himworking as Backhoe operators and
Rule 4 of the current agreenent reads as follows:

"(d) An enployee exercising his seniority in a |ower classification
on account of force reduction, nust avail hinself of the opportunity
of again raising hinself to a higher class when permanent vacancies
occur or new positions are created, seniority to govern. An enployee
who fails to conply with the above and who continues to renmain in a

| ower classification will lose all seniority rights in higher
classification which he mght have held prior to said reduction.”

In consequence he was inforned by letter of July 21, 1982, that, "you have
| ost your Qperator's rights for Backhoe under Goup 3 and your nane will be renoved
fromthe Qperator's Roster."

Wiile the aimant alleges discrimnation in the enforcement of rules
concerni ng bunping he produces no hard evidence of disparate treatnent or
inconsistent enforcement. The charges are nade without any evidence or testinony
to substantiate themand so nust be discarded.

The Carrier raises the question of the tinmeliness of the claimas well
as the procedure foll owed being inproper. The Board is urged not to consider the
claimbut the procedural question is nmoot since the Board finds that the claim nust
be denied on its merits.

The | anguage of the Rule 4(d) is clear, the record of junior employes
working in the Backhoe Cperator classification is well documented and the Caimnt's
failure to "avail himself of the opportunity of again raising hinmself to a higher
class™ is simlarly clear.
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Wiet her he was m sinfornmed or was negligent in ascertainLné‘

of junior Qperator is immaterial. It was his obligation to safeguard hi
and this he failed to do and the Board nust therefore deny his claim

FINDINGS. The Third Division of the Adjustnment Board, upon the whole record and

all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the nmeaning of the Railway Labor Act,
as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction over the
di spute invol ved herein; and

That the Agreenment was not viol ated.
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ATTEST:. ¢ <«Zlflar o @ég/

Nancy J. Dever - Executive Secretary

Dated at Chicago, Illinois, this 23rd day of COctober, 1984,



