NATI ONAL RAI LROAD apsustMENT BOARD
Award Nunber 25095

THIRD DI VI SI ON Docket Nunber NW 24738
Ida Klaus, Referee
(Brot herhood of Mintenance of Wy Employes

PARTI ES TO DI SPUTE: ¢
(Term nal Railroad Association of St. Louis

STATEMENT OF CLAIM Caim of the System Conmttee of the Brotherhood that:

(1) The fifteen (15) days of suspension inposed upon Track Laborer W G
Kaucher for alleged insubordination on May 19, 1981 was without just and sufficient
cause and on the basis of unproven charges (System File TRRA 1981-U).

f2) The claimant's record shall be cleared of the charge lev.led agai nst
him and he shall be conpensated for all wage |oss suffered including overtime pay.

CPINION OF BOARD:  The charge of insubordination on which the O ainmant was assessed
the 15-day suspension here under protest was based on a brief
occurrence that took place on the nmorning of My 19, 1981.

The Claimant, a track |aborer, and other nenbers of his gang, with
the permssion of their foreman, took shelter against the rain in their crew
truck.  The foreman went off to work with a burro crane. As the rain subsided,
the foreman cane toward the crew and instructed themto |leave the truck. To
which, the Oainmant responded that it was raining, and he closed the cab w ndow.
At that, the foreman told the O aimant he would be out of service if he refused
to leave. The crew then left, the Caimnt being one of the last two to do so.
As the Claimant walked with the others toward their assigned job site, the
foreman informed himthat he was out of service. The O ainmant thereupon departed
the prem ses without argunent or other response.

The charge of insubordination, as explained in the foreman's testinony,
centers on the attitude he believed was reflected in the Claimant's response
that it was raining and his simultaneous closing of the truck window. To the
foreman, those acts meant that the Caimant sinply pretended not to hear the
dire&:tive and that he was in fact 'instigating to get everybody to stay in the
truck".

The dainmant's explanation of the two crucial acts is that he could
not hear what or to whom the foreman was tal king because of the distance between
them and the noise of the crane. At the same tine, he said, he closed the
wi ndow because it was raining.

On thorough analysis of the testinmony and the entire record, the

Board must conclude that the Carrier has failed in its obligation to support
the charge of insubordination by substantial evidence of an acceptable and

persuasive nature.
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Al though anong the last to leave, the Gaimant did conply with instructions.
He did not refuse to work. He did not engage the foreman in any kind of discussion,
and he made no abusive or defiant remarks to him  Thus, by all outward objective
signs, he could not fairly be said to have been insubordinate. Looking, then
at what the foreman believed to be the cul pable conduct, we see no rational
basis for his subjective judgnent and surmse. The evidence is at best anbi guous.
It affords no good reasom for accepting the foreman's explanation against that
of the O ainmant.

Accordingly, the claimnust be sustained.

FINDINGS:. The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the agreenment was viol ated.
AWARD
C aim sustai ned.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Order of Third Division
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ATTEST: LZ%’V& (el lel

Nancy& Dever - Executive Secretary

Dated at Chicago, Illinois this 23rd day of Cctober 1984,



