NATI ONAL RAlI LROAD ADJUSTMENT BOARD
Anard Nunber 25109

TH RD DI VI SI ON Docket MNunber CL-25125

John E. cCloney, Referee

(Brotherhood of Railway, Airline and Steanship derks, Freight
{ Randlers, Express and Station Employes

PARTI ES TO DI SPUTE:
(Mssouri Pacific Railroad Conpany

STATEMENT oF CLAIM Claim of the System Conmittee of the Brotherhood (GL-2729) (sic)
t hat :

1. Carrier violated the Rules Agreenent between the parties, in particular
Rule 2, Paragraph (h/2. and Rule 31(b), when it abolished the only position
assigned at Batesville, Arkansas; nanely, Star Agent No. 072, and established
in lieu thereof the position of Telegrapher-Clerk No. 021 at a lower rate of
pay than provided for in the Agreenent. (Carrier's File 380-3518).

2. Carrier shall now be required to conpensate S. W Waddell for the
difference in rate of pay between that of $74.68 per day and $82.27 per day;
each assigned work day Mnday through Friday beginning July 21, 1980 and continuing
until the violation here involved is corrected.

OPINION OF BOARD. The Carrier had maintained a Star Agent at Batesville, Arkansas
for at least fifty years prior to July, 1980 and for several

years before that date this was the only remaining position at the Station.

The parties Agreenent, Rule 2, effective March 1, 1973 states in
part:

#¢2) The following agency positions will remain Star Agency positions
as long as the present incunbents remain assigned to said positions,
but when the present incunbents are separated...for any cause,

i ncluding... death... said position will becone subject to all the
rules of the consolidated Agreenment, except this Rule 2, and the
daily rate of $44.41 wll apply, subject to subsequent general wage

adj ustnments. "

These were 6 day a week positions. Most other positions were 5 days
a week. The Organization sought to have all positions 5 days and this provision
was a result of conprom se. Batesvill e was one of the Agency positions covered
by this portion of the Rule.

Wien this agreement was negotiated the Star Agent at Batesville was
Huddl est on. He becane ill and the position was bulletined as Tenporary in
April, 1973 and Kendrich was tenporarily assigned the position. In July, 1973
Huddleston passed away. The Carrier asked to retain the Star Agent six day a
week position at Batesville. The Organization agreed. The position was
bulletined and R J. R chardson was assigned on August 24, 1973.



Award Number 25109 Page 2
Docket Number CL-25125

On February 7, 1980 the Carrier filed a petition with the Arkansas
Departnent of Transportation for discontinuance of the Agency Station. It
| ater anended this petition to request elimnation of the Agent's position,
with the work to be handled by a Telegrapher-Gerk. On June 30, 1980 the
Commi ssion granted the application noting the Carrier nust obtain approval if
it subsequently decided to elimnate the agency station or depot. By Bulletin
of July 9 the Carrier abolished the Star Agent position effective July 19, 1980
and on the same date advertised a Telegrapher-Clerk position at Batesville.
The Tel egrapher-Clerk position pays less than the Star Agent position.

Ri chardson remained Star Agent at Batesville until the position was
abol i shed. He had becorme ill prior to July 9, 1980 and the position was being
worked by daimant Shirley Waddell. On July 14, 1980 R chardson passed away and
on July 23, 1980 Waddell was assigned to the position Tel egrapher-d erk.

The Agreenent, Rule 31 provides in part:

®fa) The rate of pay of new positions will be in conformty with the
rates of analogous positions of simlar kind and class.

I b) Established positions shall not be discontinued and new ones
created under a different title covering relatively the sane class of
work for the purpose of reducing the rate of pay or evading the
application of these rules.”

The Organization contends the newly created Tel egrapher-C erk
position perforns relatively the sane function as had been perforned for years
by the Star Agent and insists the Carrier's action violated Rule 3I(bh).

The Carrier contends the position is a new one within the meaning of
31 (a) and that the rate was set in conpliance with that Article.

Wien the Star Agent position was bulletined in July, 1973 its ngjor
duties were described as *Prepare switch lists, handle train orders, agency
work and other related duties®.

Wien the Telegrapher's position was bulletined the duties were said
to be ®Check yard, copy train orders, OS & D, PIs prepare switching lists and
other related duties".

The Carrier states changes in the nature of the work has elinnated
the need for a Star Agent at Batesville and argues that Rule 2 does not guarantee
the incunmbent of a star agency a position for life, noting star agencies wth
i ncunbents have been closed wi thout objection. The Carrier further contends an
enpl oyee was required at Batesville and accordingly it elected to retain the
Station as long as Richardson was there, though no agency work had existed for
"some years". The Carrier concedes that when a Star Agent is the l|ast enployee
at a Station he perforns all the work connected with the Station.
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The Oganization agrees sone Star Agent positions have been abolished
without its objecting, claimng those situations were bona fide instances of
abolishing positions while here the Carrier nerely changed the rate of pay
under the guise of abolishing a position.

The Board notes that contrary to the Carrier's contentions, the State
of Arkansas did not grant permission to close the Station. Rather it allowed
elimnation of the Agent's position. Be that as it may we have frequently held
orders of State Regulatory Agencies do not authorize violation of the rules of
the parties' agreenents. The issue in this case is not whether the Carrier had
a right to close the station or abolish the Star Agency position but rather
whet her the agreenment has been violated. A principle applicable to this case
is stated in Third Dvision Anard No. 731 and often quoted thereafter:

*In nunmerous cases this Board has held that a Carrier has the absolute
right to abolish any position in an Agreement, provided the duties of
the position are in fact abolished. In an equally long line of cases
the Board has held that the Carrier does not have the right, under
gui se of abolishing a position, to transfer the duties of the position
to sonmeone else not under the agreenent.”

Wiile the duties here were not assigned to soneone not covered by the
Agreenent the principle is of assistance in consideration of the question of
applicability of Rule 31.

Wen Rule 2 was negotiated the Batesville incunbent was Huddl eston.
He passed awecy shortly thereafter at which time the position became subject to
all Rules of the Agreenent except Rule 2. However at the Carrier's request the
Organi zation agreed to allow the position to remain as a Star Agent position.
(The request apparently was granted because this was even then the only position
at Batesville.) Thus the Carrier is not really correct in asserting *"Richardson
was the incunbent on the Star Agency position at Batesville in the application
of the rule*. W also note the Carrier's application to the Arkansas Departnent

of Transportation was made before his illness and death, despite the Carrier's
contention that it "did not nove to elinnate Batesville as an agency under
Arkansas Law until derk Richardson laid off sick...".

The O ganization clains that with the possible exception of sone
accounting duties, work perforned by the Caimant is the same as that which had
been perforned by Richardson for the past few years. The available information
indicates that to be true. The Carrier's request several years ago that Rule 2
be allowed to apply because there was only one employe renmining, its position
that there had been no need for a Star Agent for several years, and that the
i ncunbent of the position performed all work connected with the Station in such
situations, all suggest the nature of the duties haven't changed greatly since
Ri chardson was awarded the position although the volune may have.

In dealing with rules simlar to Rule 3ifb) the Board has held it is
not necessary "the duties of a newy created position be identical with those
of a discontinued position". The focus of the Rule is on whether "relatively
the same class of work' is perforned. {Award No. 17731
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In the opinion of this Board Rule 31{b) applies to the position in
question and was viol ated.

FINDINGS: The Third Division of the Adjustrment Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the neaning of the Railway Labor Act,

as approved June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was viol ated.

A WARD

Cdaim sustained.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Order of Third Division

”7

Attest: W@,/Lé&@/

Nancy Jf}!@er - Executive Secretary

Dated at Chicago, Illnois, this 9th day of Novenber 1984




D SSENT O CARRIER MEMBERS

TO
AWARD 25109 (pDockET CL-251251
(Ref er ee Cloney)

The Majority opinion in this case follows the logic
and reasoni ng expressed by the Opinion of the Board in Third
Di vision Awards 731 and 1773.- The facts and Carrier's posi-
tion in this case were given no nore consideration than was
given the Carriers' positions when Awards 731 and 1773 were
I ssued.

Award 731 involved the abolishment of an Assistant
Agent position at Paducah, Kentucky. The issue, according
to the Enployes in that dispute, was the abolishment of a
position covered by the Tel egraphers' Agreenent and the
reassi gnment of the work of the abolished position to the
non-covered Agent position at Paducah. The record in that
case indicated that the Assistant Agent position was estab-
|'ished to perform supervisory functions that obviously over-
flowed from the non-covered Agent position. \Wen the busi-
ness at the Paducah station fell off to the point that the
Agent no | onger needed supervisory assistance, the Assistant
Agent position was abolished and the, supervisory functions
were reassigned to the non-covered Agent from whence they
had originated. |t should appear obvious that the ebb-flow
principle applied in Award 731. The case shoul d have been
deni ed even under the econom ¢ conditions that existed at
the time'the Award was adopted. It nost certainly did not

deserve precedential value given it in the instant case



Award 1773 has even less logic or principle for
support. The facts and the Carrier's position were clearly
presented to the Board and indicate there again the facts
and contentions of the Carrier were ignored.

The record of the case covered in Award 1773 indi-
cates that the Chief Engineer was scheduled to retire May 1,
1941, and on the sane date the Engineer, Mintenance of Wy,
was to be pronoted to the Chief Engineer position and the
two office forces consolidated. The retiring Chief Engineer's
secretary was also retirement age (65) and asked that he be

permtted to retire effective May 1, 1941. The position of

Secretary to the Chief Engineer was a nonthly rated job,
$190.00 per nonth, based on all service rendered seven days
per week.

It developed that over the years the retiring secre-
tary to the Chief Engineer had been performng duties in con-
nection with files, keeping records, as well as preparing
vouchers, reports covering AFE's, recording deeds and conplet-
ing reports, in addition to keeping bridge records and doi ng
m scel |l aneous clerical and secretarial work. The Carrier
requested the retiring secretary to the Chief Engineer to
remain on active status in order to untangle the work that he
had been performng, allocating the work between the various
clerical positions that were to be retained in the Chief

Engineer's office followng the consolidation. The retiring



secretary to the Chief Engineer agreed to remain tenporarily;
therefore, effective May 1, 1941, his position was titled Head
File Cerk; but he retained his salary of $190.00 per nonth as
Secretary to the Chief Engineer

The retiring secretary to the Chief Engineer com
pleted his assignnent in a little over one month-and notified
the Carrier that the duties had been allocated to other clerical

positions and that he would retire effective July 1, 1941.

The Carrier then established a file clerk position to perform
the file and record work that remained and rated the new posi -
tion $5.50 per day, which was the highest rate the Carrier had

for a file clerk; and advertised the position on June 20, 1941

to be effective July 1, 1941--the date the retiring secretary
to the Chief Engineer was scheduled to |eave

The Organi zation objected to the $5.50 rate. They
argued that a new position had been established with a | ower
rate and insisted that the rate of $7.45 be assigned to the
position. There was nothing in the record indicating how the
Employes arrived at the $7.45 per day rate of pay. The Carrier
was not agreeable to raising the rate to $7.45 per day, which
was a rate much higher than had been established for file
clerks. The Carrier pointed out that even the $190. 00 per
month rate of the Secretary to the Chief Engineer reduced to
a daily rate ($190.00 x 12 = 365 = $6.25 per day) would not

produce the rate proposed by the Employes. However, the



/
Board rejected the Carrier's facts in holding that the file

clerk position perforned "relatively the same class of work"
that was perforned by the head file clerk--notwthstanding
the fact the "head file clerk" was established in title only
as a tenporary position less than two nonths prior to the
bulletin in order to carry the retiring secretary om the -- --
timeroll.

The Board in responding to the Carrier's figures
relative to the rate of pay gave it very little considera-
tion in holding:

"W find no nerit in carrier's contention that the
ol d m)nthI?/ rate converted into a daily rate would
produce only $6.25 per day."

The end result of the Award was that the Enpl oyes succeeded
in raising the rate of a position to a rate higher than the
rate allowed the Secretary to the Chief Engineer who had
greater responsibility.

There have been many awards of this Board that
have recognized that an award is no better than the reason-
ing that supports its conclusion. The'reasoning in Awards
731 and 1773, and used by the Mijority in this Award, was
totally lacking in logic and neither Award deserved recog-
nition by the Board in the instant case.

In this case, it appears Award 25109 has ignored
past practice on this property of reclassifying agency sta-
tions t 0 non-agency train order stations. (Guion and Pinckney-

ville were only two exanples.)
- 4 -



For the reasons expressed herein, we cannot accept
Award 25109 as having any nore precedent val ue than Awards
731 and 1773. The Carrier is placed in a Catch-22 situa-
tion in viewof the fact that in this case the Majority
I gnored past practice of reclassifying agency stations to
train order stations as the record indicates was done in—
the case of Guion, Arkansas, and Pinckneyville, Illinois--
without objection from the Snployes. The only value we
can determne fromthis Award is as an exanple for the
State Commission of its efforts to afford the Carrier
sone relief to effect economes in its operation, and

at the sane tine reserve something for the Snployes.
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