NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 25110

TH RD DI VI SI ON Docket Number CL-25141

John E. Cloney, Referee

(Brot herhood of Railway, Airline and Steanship Cerks

( Freight Handl ers, Express and Station Employes
PARTI ES TO DI SPUTE: {

(Elgin, Joliet and Eastern Railway Conpany

STATEMENT OF CLAIM daim of the System Conmttee of the Brotherhood (G.-9798) that:

1. Carrier violated the effective Cerks' Agreenent when, effective
June 7, 1982, it transferred all comuter input/output duties from South Chicago,
[llinois to Gary, Indiana wthout agreenent with the Employes;

2. Carrier shall now conpensate M. J. D. Hairston and/or his successor
or successors in interest; nanely, the senior furloughed employe for eight (8)
hours' pay at the pro rata rate of an Input/Qutput Technician assignnent conmencing
on June 7, 1982, and continuing for each and every Mnday through Friday thereafter
that a like violation exists.

CPI NION OF BOARD: Prior to July, 1969 the Carrier maintained a car record
system at each of four installations - South Chicago, Illinois;
Kirk Yard, Gary, Indiana; Gary Indiana MI| Yard and Joliet, Illinois. The
system was operated by clerical enployes key punching cards from source documents
dealing with car locations, etc. at the individual sites.

In March, 1969 the Carrier notified the O-ganization of its intention
to establish a conputerized information and car control systemat a Conputer
Center to be located at Joliet, Illinois effective August 1, 1979

Thereafter the parties negotiated an agreenment dated July 23, 1969
which states in part that certain new positions were to be established at these
| ocations which woul d

*...perform only such work on the respective Seniority
Districts and Locations as was previously performed on

the positions to be abolished in the corresponding Seniority
Districts and Locations under Section 6 hereof".

The new system when placed in effect required enployes known as
| nput - out put Technicians (r.o.T.) to operate keyboards to feed information into
a central conputer. The Organization contends this systemwas simlar to the
previous systemin that the information originating at a specific |ocation was
input at that location and reports created for each |ocation were generated at
that location only.
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On May 27, 1982 the Carrier issued a bulletin abolishing the only 10T
position at South Chicago effective June 4, 1982. At the same tine the Carrier
install ed machines at South Chicago, Illinois and Kirk Yard, Gary, Indiana
which permt transmssion of facsimle copies of docunents. Since then enployes
of various classifications use the machines to transmt data to Gary, Indiana
at which point rors feed the data, including that fornerly handled at South
Chicago into the conputer system Further if information is necessary in South
Chicago it must be requested by phone from Gary. Thus the Organization argues
work previously performed at South Chicago has been transferred to Gary wthout
negotiation or notice. According to the Organization this violates Rule 5 of
the Basic Agreenent which states:

"When positions or work in one office or departnent

| ocated in one city are to be transferred to another
office or department in another city in the same
seniority district, conferences will be held at |east
ninety (90) days in advance with the General Chairnman
prior to the transfer for the purpose of endeavoring
to negotiate an agreenent to cover, so that enployees
affected may be given proper consideration.”

In the Organization's view the Agreenent of July, 1969 quoted earlier
nmodified certain portions of the February, 1965 Agreement and linits enployes
to performng only such work at these |ocations as was previously perforned
there, but Rule 5 remains unaffected.

The Carrier notes the South Chicago work |oad depends upon the stee
industry. As a result of decline in that industry the clerical positions at
South Chicago have fallen frommore than 25 in 1979 to one, with the last 10T
position being abolished as alleged on June 4, 1982. Contrary to the Organization
the Carrier claims that since the inception of the present systemin 1969,
information on cars and trains has been input or retrieved by rors without
regard to where the equipnent was physically located and further claims this
was with the full know edge and consent of the Employes. In support of this
position the Carrier submtted seven statenents from enpl oyes who had worked in
or supervised (or both) the positions for several years. These are all to the
effect that no area limtations were ever considered applicable under the
systemand it was common practice and know edge that the nost expeditious way
was t0 be chosen to input data ever since the systemwas introduced. In view
of this evidence the Carrier argues the claimis barred by laches. The Carrier
further contends the National Job Stabilization Agreement of February 7, 1965
supercedes Rule 5.

In the opinion of this Board it is not necessary to reach the question
of Rule 5. The evidence establishes to our satisfaction that since the inception
of the system more than fifteen years ago, 10T work has indeed been perforned
i nterchangeably.  The evidence further establishes this was on an open and
continuing basis. Accordingly the claimwas not tinely filed and is barred by
the doctrine of laches.
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FINDINGS. The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds;
That the parties waived oral hearing;
That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the nmeaning of the Railway Labor Act,

as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the cam is barred.

A WA RD

claim di sm ssed.

NATI ONAL RAI LROAD ADJUSTMENT . BOARD
By Order of Third Division

Attest:

ver - Executive Secretary

Dated at Chicago, Illinois, this 9th day of Novenmber 1984.



LABOR MEMBER'S DI SSENT TO
AWARD NO.25110, DOCKET NO. CL-25141

( REFEREE CLONEY)

In this instance, the mjority opinion has ignored the
question at issue as to whether or not the July 23, 1969 Agree-
ment (Supplenent No. 10) negotiated pursuant to the February 7,
1965 National Stabilization Agreenent contained specific
| anguage not covered by the February 7, 1965 Agreenment and
whet her or not those specific provisions nust be viewed as
witten and thus accordingly adhered to. It was clearly shown
in the record before this Board that the Carrier failed to adhere
to those provisions as well as Rule 5 of the basic Agreenent which

precluded the action taken by them

Demonstrated was the fact that the Carrier unilaterally and
wi t hout advance notice, in violation of the Agreement, (Rule 5 and
Suppl enment No. 10), transferred the work of an abolished position
at South Chicago, Illinois to Gary, |ndiana. It was further
shown that Rule 5 of the Agreenment is in full force and prohibits

such unilateral action.

Rat her than rendering a decision based upon the nerits, the
majority opinion has concluded that the claimwas not tinely
filed and is barred by the "doctrine of laches.'" That concl usion
is illogically based upon the requested statenents fromthe
Director of Labor Relatons of seven (7) subordinate Carrier

Oficers.



This decision fails to take into consideration the unrefured
fact that in those instances whenever the Enployes detected 2
violation of the Agreenent appropriate clains were filed. It
additionally fails to recognize that several of these clains
were settled on the property sustaining the Enpl oyes position.

To conclude that the "doctrine of laches' applies is in absolute
error. Essentially, the conditions which nust be present to
concl ude such woul d include know edge coupled wi th unreasonabl e
delay, change of position, lack of diligence in naking a claim
or noving for the enforcenent of a right, undue, unexcused, unex-
pl ai ned or unreasonable delay in assertion of rights. None of

t hese factors were present or existed.

The dism ssal of this claimis palpably w ong.

( /\C_QLL@M ~. f’/7c,<_

Wlliam R MIller -Labor anber

Dat e Novenber 28, 1984




