NATI ONAL RAI LROAD apsusrMeENT BOARD
Award Nunber 25111

TH RD DI VI SI ON Docket Number CL-24945

Fyman Cohen, Referee

Brot herhood of Railway, Airline and Steanship C erks,
Frei ght Handl ers, Express and Station Employes

PARTI ES TO DI SPUTE:

(
(
(
(
(The Baltimore and Chio Chicago Termnal Railroad Conpany

STATEMENT OF crLAim: O aim of the System Cormittee of the Brotherhood (GL-9630)} that:

1) Carrier violated the Agreenent in effect between the Parties
when it failed and refused to grant M. K L. England a vacation of fifteen
(15) days during the year 1982 which was earned in 1981, or paynent in lieu
thereof, in accordance with the provisions of National Vacation Agreement. and

(2) As a result of such inpropriety, Carrier shall be required to
conpensate Claimant K L. England 15 days‘ vacation-pay at $84.27 per day, the
rate of position CR-22 |located on Carrier's New Rock Subdi vision.

OPINTON OF BOARD:  The instant dispute arises fromthe failure of the Carrier
to grant the Caimnt vacation allowance based on service

performed in 1981.

As background to this claim in August, 1980 the Carrier became a
signatory to the March 4, 1980 agreement commonly known as the "Mam Accord"
whi ch provided protection for former enployes of the Rock Island Line. The
Carrier acquired a portion of the Rock Island trackage and established a separate
seniority district known as the New Rock Subdivision. Nine(9) former Rock
I'sland enpl oyes were hired to perform service on this Subdivision. Al though he
was a furloughed Rock I|sland employe, the O ainmant was not among the nine (9}
enpl oyes placed on pernmanent assignment. However, the Caimant was utilized
fromtime to time by the Carrier to fill vacancies on established positions.

In Cctober. 1981, the Claimant bid on a vacant position that was
advertised to the enployes on the New Rock Subdivision and was awarded the
position. Asserting that the vacancy had not been properly advertised to all
former Rock Island enployes as provided in the miami Accord, the Organization
objected to the Carrier's selection of the Gaimnt for the assignment. The
Organi zation further objected to the Carrier's use of the Caimnt during 1981
and indicated that there was no Rule authorizing the use of the Cainmant. As a
result, the Carrier rescinded its award and discontinued utilizing the O aimant.
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As the petitioning party, the Organization has the burden of proving
its claim Based upon the record, the Organization has failed to sustain its
burden of proof. To qualify for a vacation allowance under Section 1¢1) of
the National Vacation Agreenent, an employe is required to have been laid off
and to have rendered 120 days conpensated service during the preceding year.
Before the Carrier discontinued the Clainmant's service on an as needed basis,
he had worked 157 days in 1981. Thus, the Caimnt satisfied the required
number of days of conpensated service. under Section 1r1). However, he was
not laid off; indeed, at the insistence of the Oganization, his enploynent
was di scontinued by the Carrier. The considerations that notivated the
Organi zation to cause the Carrier to discontinue the utilization of the d aimant
are the same considerations that bar himfromqualifying as a laid off enploye
under Section 171}, Article 111, Vacations, of the National Mediation Agreenent
of February 25, 1971.

There is nothing in the record to indicate that by utilizing the
Caimant during 1981 the Carrier sought to circunvent the vacation allowarzce
provi sions of Section i¢1). In fact, the Cainmant was inadvertently utilized
by the Carrier's Local Oficers. H's sporadic enploynent went undetected by
both the Organization and Carrier for almst 9 nonths. During this tinme, the
Caimant did not acquire seniority. The fact is that he was not properly in
the service of the Carrier and had no rights under the applicable Agreenent.

It should be noted that Article 4, Section 2 of the August 19, 1980
Agreenent was not raised by the Organization during the handling of the
dispute on the property. It has therefore not been considered by the Board.

The Organization has failed to sustain its burden of proving that
any rule is applicable to the instant dispute or that any provision of the
Agreenment was violated by the Carrier. Furthernore, the Claimant was fully
conpensated for the service that he perforned during the tine that he was
i mproperly wutilized.

FINDINGS:. The Third Division of the Adjustment Board, upon the whole. record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Employes Within the meaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustnment Board has jurisdiction over
the dispute involved herein; and

That the Agreenent was not viol at ed.
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AWARD

O ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BCARD
By Oder of Third Division

Nancy J./ T - Executive Secretary

Dated at Chicago, Illinois this 9th day of November 1984.



LABOR MEMBER'S DISSENT TO
AWARD NO 25111 ,DOCKET NO. 24945

( REFEREE COHEK)

In this instance the majority opinion has done error to
the National Vacation Agreenent and Claimant in declining this

claim

The record before this Board reflects the fact that the
Carrier's entire basis for defense was prem sed upon the all ega-
tion that Caimant was not a "bona fide enpl oyee" and because

of such, he did not qualify for paynment-in-Iieu-of-vacation.

Section | (L) of the National Vacation Agreenent provides
t hat enpl oyees who are "laid off" (and who hold "no rights to
accunul ate seniority"), and "who render conpensated service on
not |less than 120 days in a cal endar year for the sanme Carrier,"
and "who returns to service in the follow ng year for the sane

Carrier," wll be granted vacation in the year of their return.

The aforementioned are the identical circunstances involving
the Caimant. He was "hired by the Carrier,” laid off with no
rights to accumulate seniority, rendered nore than 120 days com
pensated service (in 1981) and was again used for service in 1982
("the follow ng year")for the same Carrier. The O ai mant unquesti on-

ably net all of the requirenments of the National Vacation Agreenent.

Wien the najority opinion reasoned, "There is nothing in the

record to indicate that by utilizing the daimant during 1981 the



Carrier sought to circunvent the vacation allowance provisions

of Section -I1(l).. .H's sporadic enployment went undetected... The
fact is that he was not properly in the service of the Carrier...",
as sonehow excusing the Carrier for its error, we are strained to
accept such logic. The Carrier is not allowed to profit from
actions which violate the Agreenent at the expense of an enpl oye.
Carrier acknow edged that it erred when it utilized Clainmant in
1981 and 1982 and it rectified the m stake when called to their
attention by the Enployes. Therefore, Carrier contends it should
be excused for its mstake. \Wether or not the Agreenment was pur-
posely violated or not is inconsequential; the fact remains, it was
violated and Claimant is entitled to the nonies requested.

The mgjority opinion in this instance is pal pably wong.
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William R. Miller. Labor Member

Date  Novenber 28. 1984




