NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 25116

TH RD DiVI SION Docket Nunmber CL-25172
George S. Roukis, Referee

(Brotherhood of Railway, Airline end Steanship d erks,
( Freight Handlers, Express and Station Employes
PARTI ES TO DI SPUTE: (
(The Baltimore and ohio Railroad Conpany

STATEMENT OF CLAIM daim of the System Conmittee of the Brotherhood (G.-9759) that:

(1) Carrier violated the O erk-Tel egrapher Agreenent when, on July
28, 1981, it inposed discipline of five r5) days "overhead suspension”, holding
three (3) nmonths probation upon mr.C. E. Davis, Chief Caller, Canden Station
Crew Callers Ofice, Baltinore, Maryland, and, two (2)days later on July
1981, Carrier further inposed ten (10) days' "actual suspension" from service
upon M. Davis, as a result of two (2 formal investigations conducted on the
dates of July 7 and 10, 1981, which action was unreasonable and unjustified,
and

¢2) As a result of such inproprieties, Carrier shall be required
to conpensate Claimant C. E Davis those wages |ost between the suspension
period of August 6, 1981, through and including August 15, 1981, and that M.
Davis's service record be cleared of all notings of charges end disciplinary
measures administered therefrom

OPINION OF BOARD: In this dispute, Caimant had been the subject of two
separate investigations. The first investigation was held
on July 7, 1981 to determine whether he failed to protect his assignment on
June 8, 1981 and the second investigation viz his alleged failure to call
crew, per witten instructions on June 29, 1981 was held on July 10, 1981.

Based on the record evidence in the first investigation, carrier
found himguilty of the cited specification and he was given a five (5) day
overhead suspension. Follow ng the second investigation, wherein he was also
found guilty of the asserted infraction, Caimant was assessed an additional
five (5) day suspension, and he was required to serve in toto a ten (10, day
suspegsion. These dispositions were appeal ed on both procedural and substantive
grounds.

In defense of his petition, Cainmant azghes that he was not accorded
the due process rights required by Rule 47 since charging officer who was
not present at the investigation, assessed the discipline. Moreover, he
contends that the first in line Carrier appeals officer affixed his signature
to the report of Investigation/Board of Inquiry/Hearing Form which by definition
prejudiced his right to ar independent review at the first appellate stage.

It is the Claimant's position that he was unfairly prejudged when Division
managerJ. M Emmrett approved the discipline recomended by sSuperintendent-
Division Admnistration W m. Acken. He cited several Third Division Awards
to buttress his interpretative points. (See for exanple, Third Division
Awards 7088, 10547 et al.)
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As to the substantive nerits of the dispute, Cainmant contends wth
respect to the first specification that his wife called in and properly reported
him sick on June 8, 1981, and thus, his absence was not a disciplinary offense.
Regarding the second specification, Caimnt asserts that while he was responsible
for inplementing the instructions placed in the Baltinore Caller's Log Book,
he conplied with those instructions when he advised General COerk-Caller V.

J. Taylor to call two ¢2) 'Helpers' for the 7:00 AM Yard Job 1-a, | ocated
at Washington, D.C. He maintains that he was disciplined for failure to
follow up instructions, which was not required of Chief Crew Callers.

Carrier asserts that he was provided all the due process protections
required by Rule 47 since the record transcript shows that the hearing was
conducted in a fair and inpartial manner. It avers that the charges were
clearly articulated and he was accorded sufficient time to prepare a thoughtful
defense, and provided every opportunity to present and cross-exanine Wi tnesses.

It argues that it was not procedurally inconsistent with Rule 47 for the
Hearing Officer not to issue the discipline nor prejudicial for the Superintendent

- Division Admnistration to assess the discipline. In fact, it contends
that the Board's holding in Third Division Award No. 7088 involving a previous
di spute between the parties herein, pointedly supports this position. Inits

rebuttal submission it takes unbrage at the inclusion of Employes® Exhibits
11 and 12 since it argues that these documents are internal Carrier docunents
and were never discussed nor exchanged on the property.

Simlarly, Carrier asserts that the investigative record anply
denonstrates that Caimant marked off inproperly on June 8, 1981 since he had
not shown by any credible proof that his wife apprised Gerk Caller More
that he was sick when she requested that he be marked off on June 8, 1981
It asserts that he failed to protect his assignment. Wth respect to the
second specification, Carrier argues that as the Chief Caller an integra
aspect of his responsibility is to see that crews are called for vacancies on
subsequent tricks. It maintains that while he instructed General clerk-
Caller V. g. Taylor to call the crew for the \Washington, D.C. vacancies on
June 29, 1981, Caimant failed to insure that the assignment was conpleted
when he did not follow through on his instructions. It avers that he cannot
abdicate his responsibilities and noted that he acknow edged at the hearing
that it was his responsibility to see that M. Taylor wlsemployes.
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In the instant case we are confronted with new procedural assertions
that were not raised nor discussed on the property. W have carefully reviewed
the investigative transcript and the appeal s correspondence, but we do not
find any nmention or inplicit reference to Empioyes® Exhibits 11 and 12. The
procedural argunments raised refer to the propriety of the Superintendent-
Division Admnistration signing the discipline and not the approval signature
of Division Manager J. M Emett. These docunents were new evi dence and are
i nadmi ssi bl e under our procedures. Circular 1 precludes their introduction
Accordingly, since we find that it was not inpermssible for M. acken to
gign the disciplinary letter dated guly 30, 1981, the dispute is properly

efore us.

As to the substantive merits of this dispute, we find no clear
evidence that Claimant's wife indicated that he was reporting off sick on
June 8, 1981. A letter by his wife or her appearance at the investigation
m ght have strengthened his position. Cdainmant did not answer questions by
oral articulation because of his religious beliefs but merely nodded his head
yes or no when questioned. He was aware of the procedures for reporting off
properly and coul d have prepared a better response at the investrgation. W
find no evidence that Carrier was under any inpression, even inferentially,
thﬁz(ye m?s sick on June 8, 1981. Hs wife was told that he could not be
marked of f.

As to the second specification, Caimnt's own adm ssion that he
did not follow through to insure that the crew was called on June 29, 1981 is
a clear indication of culpability. Wile he argued that it was not his job
to follow through on this matter, he offered no proof that this was a normative
requirement.  He acknow edged that it was his responsibility to see that
General Cerk-Caller V. J. Taylor called crews and this acknow edgenent
underscores his avoidance of this integral task.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the meaning of the Railway Labor
Act, as approved June 21, 1934

That this Division of the Adjustnent Board has jurisdiction over
the dispute involved herein; and

That the Agreenment was not viol ated.
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d ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Order of Third Division

' P /
Attest %@/—i MMV

s

Nancy J. ézﬁfever - Executive Secretary

Dated at Chicago, Illinois this 9th day of Noemter 1984.




LAEOR MEMBER S DI SSENT TO
AWARD NO. 25116, DOCKET NO CL- 25172

( REFEREE ROKI S)

The issue in this case is the denial of daimant's right

to proper application of Rule 47 of the parties' agreenent.

Rul e 47 contenplates that an enploye will be notified of
the precise charge placed against himand that he will receive a
fair and inpartial investigation at which he may be represented
and have the presence of necessary wtnesses. Then, he is to be
furni shed a decision which is based upon the evidence devel oped
in the investigation and any discipline inposed nust be fair, just,
evenhanded and commensurate with the offense. But these concepts

were denied to this d ai mant.

In this particular case, the Oaimnt was subjected to two
charges, two investigations and two inpositions of discipline.
Suspensi on was inposed for each of the two offenses involved. In
both instances, the Carrier msapplied Rule 47 exactly the sane.
The appel | ant process which followed elimnated any chances of

fairness or inpartiality.

The right of independent consideration on appeal has been
respected by this Board in the past, but in this instance, the

majority opinion has erred and their Award shoul d be considered

i ncorrect. -~
1

:. - /") - - -
Lot Ll 52000,
Wiliram R Mller, Labor Menper

Date Novenber 22, 1984




