NATI ONAL RAI LROAD ADJUSTMENT BQOARD
Awar d Number 25120
TH RD DI VI SI ON Docket Nunber MM 25090

Martin F. Scheinman, Referee

(Brot herhood of wMaintenance of WAy Bnpl oyes

PARTI ES TO DI SPUTE: (
{Escanaba and Lake Superior Railroad Conpany

STATEMENT OF czAarM: Claim of the System Commttee of the Brotherhood that:

f1) The Carrier violated the Agreenent when it failed to recall
furl oughed Trackmen R Wods, M WIcoxen, J. Wlling, B.Anderson, R Myllymaki,
J. Hedler, F. Barron, 7. Latvis, S. Trudeau, C. Ahlskog, W Latvis, S. Mortonaki,
K. Lykins, P. Connolly, B. Denc, L. Taylor, M Berandt, D. Latvis, M. Nevins
and D. Bolander to service on May 27, 1981 to performservice in connection
with a derailnent in the vicinity of Northland, Mchigan (SystemFile ELS 1992).

f2) The claim as presented by Assistant Ceneral Chairman F. M Larson
on June 12, 1981 to Director Field Operations W F. Drusch shall be allowed as
presented because said claimwas not disallowed. by Director Field Operations W
F. Drusch in accordance with Rule 52fa).

f3) As a consequence of either or both (1) and/or (2) above, the
claimants shal |

*each be allowed an equal proportionate share of the
320 hours of straight tinme rate and 40 hours at tine
and one-half rate of pay*.

CPINION OF BOARD: On May 27, 1981 a derailment occurred at Mlepost 39, near
Northland, Mchigan. Carrier hired twenty Trackmen to perform
the needed work on may 28 and may 29. As a result of Carrier's action, the

Organi zation filed this claim contending that Oainmants, furloughed Trackmen
with greater seniority than those hired, should have been used to repair the
tracks. \Wen the parties ware unable to resolve the dispute on the property,

it was appealed to this Board for adjudication.

The Organization maintains that Rule 13 supports its position here.
That rule reads, in relevant part:

srule 13 = |Increase in Force

(a) Wen forces are increased, senior laid off
enpl oyes in the respective ranks nmust be given preference
in enploynent.

tb} New nmen shall not be assigned to work to the
exclusion of regular men who may be laid off on
account of force reductions provided such regular
men are available when needed. .

In the Organization's view, Rule 13 requires that furloughed enployes
be enpl oyed prior to the hiring of any new workers. Thus, it concludes that
Carrier clearly violated Rule 13 by not enploying Claimants to repair the
tracks near Northland, Mchigan in wmay 1981. Accordingly, the O ganization
asks that the claim be sustained.
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Carrier, on the other hand, contends that the claim should be rejected
for several reasons. First, Carrier argues that the O ganization i s guilty of
laches in not pronptly processing the claim In Carrier's view, the claim
should fail on this ground al one.

As to the merits, Carrier asserts that Caimants have not conplied
with Rules 10 and 12 of the Agreement and have thus invalidated their right to
the disputed work. Those rules read, in relevant part:

*Rule 10 - Retaining Seniority

(a) wWhen an enployee laid off in force reduction desires
to retain his seniority rights wthout displacing a junior
enpl oyee, he nust, within ten (10) days, file his name and
address in witing wth the Roadmaster or other corresponding
officer, with copy to the General Chairnman..

*Rule 12 - Use of Furloughed Enpl oyees

2. Furloughed enployees desiring to be considered available
to perform such extra and relief work will notify the proper
officer of the Carrier, in witing, with copy to the |oca
chairman, that they will be available and desire to be used
for such work...*

Carrier insists that Gaimants did not submt their names and addresses
as required by Rule 10; nor did they notify Carrier of their availability for
work in accordance with Rule 12. Therefore, Carrier concludes that Caimnts
are not entitled to performthe work which mght otherwi se arise as a result of
that notification. Accordingly, Carrier asks that the claim be rejected on its
merits, as well as on procedural grounds

A review of the record evidence convinces us that the claimnust be
sust ai ned. This is so for a nunber of reasons.

First, we do not believe that the Organization is guilty of laches.
That concept serves to defeat a claimif the presenting party has failed to
expeditiously handle it, to the detriment of the other party. Here, any delay
in handling the claimdid not prejudice Carrier. Thus, the claim cannot be
di sm ssed on the basis of laches.

As to the nerits, Carrier, contended that Caimnts failed to provide
their names and addresses and other notification pursuant to Rules 10 and 12.
Such a defense could, if proven, result in the rejection of the claim iiowever,
the record evidence reveals that this defense was not raised on the property.
It is axiomatic in railroad labor relations that all argunents be addressed on
the property. This is done so as to afford the parties opportunity to fully
debate and resolve the issues at the |owest |evel possible. Failure to raise
an issue on the property bars that party fromraising it before this Board.
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Accordingly, without such defense by Carrier, the record anply supports
the Organization's position that Caimants provided proper notification in
accordance with Rules 10 and 12. Therefore, the claim nust be sustained as
present ed.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Employes within the neaning of the Railway Labor Act,

as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreement was viol ated.

A WA RD

C ai m sust ai ned.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest #%/,&é&ﬁ/
Nancy J.-Deyver - Executive Secretar
v I 2

Dated at Chicago, Illinois this 9th day of Novenmber 1984.




