NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Number 25121

THIRD DI VI S| ON Docket Nurmber MW 25091
Martin F. Schei nman, Referee

(Brot herhood of Mintenance of Wy Employes

PARTI ES TO DI SPUTE: (
{Escanaba and Lake Superior Railroad Conpany

STATEMENT OF CLAIM  Caim of the System Commttee of the Brotherhood that:

{1} The Carrier violated the Agreenent when it laid off Messrs. J.
Vermulen, J. VAl | ing, J. Helgren, m. Wl coxen, J. Foucault and J. Bensonon
Decenber 9, 1980 without benefit of five ¢(5) days' advance notice (System File
ELS- 1678).

(2) President John ZLarkin failed to disallow the claim (appealed to
hi m under date of May 2, 19811 as contractually stipulated within Rule 52fa).

({3) As a consequence of either or both I} and/or (2) above, the
claimants shall

*each be allowed pay at their respective straight-
time rate of pay for forty (40) hours account five
day notice not afforded these enployes when their
posi tions were abolished on December 9, 1980~".

OPINION OF BOARD:  The relevant facts of this claimare notin dispute. In
Decenber 1980, Caimants were enployes of Carrier holding
seniority in their respective classes within the Track Sub-Departnent. They
were regularly assigned to a rail gang working in the Upper Peninsula of
Mchigan. On Decenber 9, 1980, Carrier notified Caimants that they were laid
off at the end of their regular work period on that date.

The Organization contends that Carrier should have given O aimnts
five (5) working days' advance notice of force reduction in accordance with
Rule 9¢b) of the Agreenent. That rule reads:

*Not | ess than five working days' advance notice will be
given to regularly assigned employes, not including casua
enpl oyes or enpl oyes who are substituting for regularly
assigned anpl oyes, who are subject to the rules of the
existing collective agreenent whose positions are to be
abol i shed before such reductions in force are made.*

The Organization maintains that Caimnts were regularly assigned enployes.

They are not casual enployes; nor were they substituting for regularly assigned
enpl oyes.  Thus, the Organization reasons that Cainmants were entitled to five
days' advance notice when they were laid off in Decenber 1980. Accordingly, it
asks that the claim be sustained.

Carrier, on the other hand, denies that it violated the Agreenent.
First, Carrier points out #at the O ganization did not file an appeal to this
Board until sone two years after the Organization appealed Carrier's original denia
of the instant claim In Carrier's view, this delay constitutes laches. Thus
Carrier reasons that the claim should be dismssed on this ground al one.
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Second, Carrier asserts that the claimwas not filed until Mrch 8,
1981, nore than sixty days after the date of the alleged violation, December 9,
1980. Therefore, Carrier concludes that the claim should be rejected because
it was not filed in a timely manner.

As to the merits, Carrier maintains that Caimants were verbally
notified that their jobs would be abolished with the first snowfall. Accordingly,
Carrier suggests that it conplied with Rule 9¢(£) in that O aimants had advance
notice that they would be laid off. Accordingly, Carrier contends that the
cl ai mshoul d be denied on its nerits as well as on procedural grounds.

A review of the record evidence convinces us that the clai mnust be
sust ai ned. This is so for a numberof reasons.

First, we note that Carrier did not respond to the Organization's
appeal of Carrier's denial of the claimin My 1981. Under .these Circunstances,
the Organi zation cannot be found guilty of laches. The delay in the Oganization's
appeal to this Board was caused in part, by Carrier's failure to respond to the
Organi zation's prior appeal. Thus, we reject Carrier's contention that the

cl aimshoul d be rejected on the basis of laches.

As to Carrier's other argunments, we note that the record evidence
reveals that Carrier failed to raise these issues on the property. That
failure bars this Board from considering these argunents. Had they been raised
on the property, they mght have constituted valid defenses against the
Organization's claim However, they cannot be considered here. Thus, we are
conpel led to sustain the Organization's claim

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and holds
That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the Agreement was viol ated.
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O ai m sust ai ned.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

.- g /
Attest.-/%é/ £ / W
Nancy .,J".'/ever - Executi ve Secretary

Dated at Chicago, Illinois this 9th day of Novenber 1984.




