NATI ONAL RAI LROAD ADJUSTMENT BQOARD
Award Nunmber 25130
THIRD DI VI SI ON Docket Nunber Ms-25227

M David Vaughn, Referee
(Brenda L. WIlians

PARTI ES TO DI SPUTE: ¢
(National Railroad Passenger Corporation

STATEMENT CF CLAIM:

®Claim of Lead Service Attendant Brenda L. WIlians that she be restored to
service and conpensated for all |losses with seniority and other fringe benefits
uni npai red - based on the wongful termnation of Ms. WIllians by the National
Rai | road Passenger Corporation on Decenber 23, 1981 in violation of substantive
due process, constitutional and statutory rights, including Discipline Rule

T of the Interim Agreenent dated Novenber 3, 1973 between the carrier and the
or gani zat i on.

A review of the transcript of the purported investigative hearings dated
Decenber 14, 15, 1981, together with administrative appeal pleadings, support
the fact that the charges of InterimRule T violations were unfounded and the
penalty inposed was unduly harsh, discrimnatory, unwarranted and mali cious.
The carrier at no point in tine evidenced proof of alleged dishonesty - as
none existed."

OPINION OF BOARD: Caimant Brenda L. WIlliams was enployed by the Carrier

as a Lead Service Attendant. Following a routine investigation
by Carrier's Loss Prevention Agents, the Carrier ordered an investigatory

hearing. Following that hearing, the Carrier dismssed Claimant for violation

of stated Rules of Conduct and Amtrak Security Policies.

Following Claimant's dismssal, the Oganization progressed a claim
under the Agreement. By letter dated February 18, 1982, Attorney Harvey L.
Tayl or advised the Carrier that his office represented Claimant in all nmatters
relating to the appeal of her dismssal. Caimnt's O ganization continued
to pursue the appeal through the contractual procedure. ©On June 4, 1982, the
Carrier's Director of Labor Relations, the highest designated Appeals Oficer
under the provisions of the applicable Agreenment between the parties, denied
the Organization's appeal. dainmant was notified of the denial.

Under Rule 19 of the Agreenent,

"Any appeal from the decision of the Director of Labor
Rel ations nust be nmade to a proper tribunal, as

establ i shed under the provisions of the Railway Labor
Act, within nine nonths of the date of such decision."
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On September 3, 1982, the Carrier's highest designated official
denied the Organization's appeal fromhis rejection of the claim following a
request by the Organization for reconsideration and further discussion. However,
that response to the Organization's request clearly followed the Director's
unequi vocal rejection of the claim and neither constituted the start of the
time period for appeal, nor did it toll the running of the appeal period.

Under the applicable Agreement, Cainmant had nine nmonths from June
4, 1982 (that is, until on or about March 4, 1983) within which to assert her
individual claimwth the National Railroad Adjustment Board, which is, under
the Statute, her only appropriate avenue of adnministrative review 45 U.5.C.
153 First (i).

On Septenmber 29, 1982, Claimant's private Attorney sent the Carrier
a letter purporting to appeal the Carrier's denial of the claimto the pertinent
Public Law Board. It is, of course, the case that individual claimnts have
no standing to progress a case to a Public Law Board. That prerogative rests
exclusively with the Carrier and the Oganization. 45 y.5.c. 153 Second.
From the record there is no indication that an appropriate Public Law Board
was even in existence at the tine the Attorney sent his letter. By letter of
Cctober 19, 1982 the Carrier informed Clainmant's private Attorney that it
could not accept his appeal. The Board concludes that, under the circunstances,
the September 29th letter could not and did not constitute a valid appeal.

Caimant's private Attorney asserts that he thereafter mailed a
notice of appeal to the NRABby letter dated February 17, 1983. The Board
did not receive it. The letter was not nmailed in such a manner as to provide
any verification that it was deposited with or sent by the Post Ofice or
that it was received by the NRABR.

Claimant's private Attorney states that he contacted the NRAB by
tel ephone in the "late spring’ of 1983 end, upon learning that his prior
appeal had not been received, sent by letter of June 14, 1983 a copy of his
February 17, 1983 letter. |Insofar as the record shows, receipt of the June
14, 1983 letter and enclosure marked the first tine the NRAB had received
Claimant's appeal. By letter dated July 22, 1983, Claimant's Attorney filed
a notice of intent to file anr appeal end submission which included for the
first time a formal Statement of Gaim  The June 14th letter was untinely by
about three end one-half months. Indeed, the nine-nonth filing period had
already expired at the tine the Attorney made his "late spring telephone
call to the NRAB.

G aimant's Attorney had, on May 13, 1982, filed suit against the
Carrier and the Organization. The suit was disnissed for Caimant's failure
to exhaust her admnistrative renedies. The suit did not stay the period of
time within which ainant was required to file with the yragp. Union Pacific
Rai | road Co. v. Sheehan, 489 US 89, 99 LRRM 3327 (sct, 1978).
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In its subnission, the Carrier has challenged under Rule 19 of the
applicable Agreenent the jurisdiction of the yram based on the untineliness
of aimant's subnission. It is clear that the NRAB accepts filings, including
appeals, by first-class nail. However, it is also clear froma review of
NRAB precedent that a filing for purposes of satisfying the Board' s procedures
is not deened to have been made until it is received, that the burden of
proving receipt is on the sender, and that the risk of using a method of
filing which provides no proof of receipt rests also with the sender:

"Notification Connotes conmuni cati on of know edge

to another... The nethod of comunication in the instant
case was left to the discretion of the party bearing
the responsibility of notification and [that sending
party, in the case quoted, the Carrierl apparently
elected to use the regular first class Mil service
rendered by the Post office...Had the [sending party]
elected to use certified or registered mail service

of fered by the Post O fice..., probative evidence of
delivery would be available to support [the sender's]
assertion.

[Recipients, in the quoted case, enployees] cannot be
held responsible for the handling of [sender's] mail by
the Post Office...It was the responsibility of the
[sender] to be certain that the letter...was properly
delivered to the [recipient's representative].” Award
14354,

Award 14354 was quoted with approval and its rule adopted in Third Division
Award Number 20763. See also Awards 10742, 16000, 17227, 17291, and 17999
cited therein, and many others. Thus, in contrast to the procedural rules of
some other adjudicatory bodies, the NRAB makes filing conplete only on receipt
and places the burden of non-receipt on the sender

Here, the record is devoid of proof that Caimant nade any filing
with the ¥raB, within the meaning of its procedures, prior to June 14, 1983
Under the applicable Agreement, any filing made subsequent to March 3, 1983
was untinely. Since the burden of denmonstrating tinmely receipt was on C ai mant
end was not net, the Board concludes that the appeal was untinely.

In circumstances in which the appeal was untinely, and where it has
been chall enged by one of the parties on that basis, as is the case here, the
Board's precedents are clear that the Board lacks jurisdiction and cannot
reach the nerits of the case. The appropriate disposition of such a claimis
di sm ssal . See, e.g., Third Division Awards 21347, 21727, 21868, 21983,
22075, 22133, 22449 and 23095. Award 21868 stated the Board's rule clearly:
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#,..Claimant failed to progress this claimto
this Board within the nine nonth requirenents
of [the applicable Rule].

Under the circunstances there is no alternative
but to dismss the claim"

The Board's precedent derives from Section 153, First (i) of the
Rai | way Labor Act, which linits access to the NRAB to those disputes which
are processed in the fusual manner®, that is, in accordance with the applicable
Agreenent. As NRAB precedents make clear, the Board has strictly applied its
time limts for filing appeals; and the Board's procedures must be respected.
Thus, since the appeal to the NRAB is deemed to have been filed nore than
nine months after June 4, 1982, the dispute is untinmely and the case nust be
di sni ssed.

The Board has, however, also reviewed the record of the claimon
its merits. The Board woul d conclude, based on the factual record, that the
action of the Carrier is supported by substantial evidence end should not be
overturned as excessive or an abuse of discretion.

FINDINGS: The Third Division of the Adjustment Board, after giving the parties
to this dispute due notice of hearing thereon, and upon the whole
record and all the evidence, finds and hol ds:

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Employes within the neaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction over
the dispute involved herein; and

That the claim be dismssed because the dispute was untinely filed.

A WA R D

Cl ai m di sm ssed.

NATI ONAL RATLR0AD ADJUSTMENT BOARD
By Order of Third Division

7

Nancy»‘j/.vever - Executive Secretary

Attest .

Dated at Chicago, Illinois, this 9th day of November 1984.




