NATI ONAL RAI LROAD AnJusTMENT BOARD
Awar d Nunmber 25137

THRD DVISION Docket Number NW 23910
Wesl ey A Wildman, Referee
(Brot herhood of Mintenance of Way Employes

PARTI ES TO DI SPUTE: (
(Chi cago, M Iwaukee, St. Paul and Pacific Railroad Conpany

STATEMENT OF CLAIM_ Cd aimof the System Conmittee of the Brotherhoed that:

1) The Carrier violated the Agreenent when it failed and refused
to reinburse Laborer #. W Gaskell for |odging, neal and nm|eage expense
incurred while he was required to be away from his headquarters (Ryegate,
Mont ana) from March 25, 1979 through April 20, 1979 (SystemFile ¢c#81/D~
236l1).

{2) Laborer H. W Caskell shall now be allowed $361.85 because of
the violation referred to in Part (1) hereof.

CPINION OF BOARD:  Caimant in this case is a Laborer who, as of Mrch 20

of the year here in question, was working a tenporary

| aborer position at Ryegate, Montana. On that date, Cainant's Roadnaster
informed himthat a regularly assigned position had opened at Forsyth,

Mont ana, saying, according to both Roadmaster and Claimant, #. .. there's a
job there if you want it...*. According to the Roadmaster, Caimant replied
that he definitely was interested. Subsequently (on approximately March 23)
It was determned, as between Cainmant and Roadnaster, that O aimant woul d
report for work at Forsyth on March 26. There is sone mldly conflicting
evidence on the record as to precisely what transpired on March 23.  The
Roadmaster maintains unequivocally that Caimant initiated inquiry as to

whet her he should (or could) report to Forsyth on the 26th and was told
*yes*, but was not ordered to so report. Cainmant's evidentiary statement in
this regard is somewhat more equivocal, but |eaves the clear inpression that
he felt he had been directed by Carrier to fill the Forsyth position as of
March 26 with, presunmably, no choice on his part. Subsequently, Cainmant bid
on tie Forsyth opening and becane the permanent incunbent on the job effective

April 20.

The sole issue before us is whether Clainmant is entitled to
rei nbursement for |odging, neal and mleage expenses incurred from March 26
to April 20. The position of Organization representing CGaimant is that
Ryegate had been, and remained, Cainmant's headquarters until O ainmant assuned
I ncunbency at Forsyth on April 20 and that Caimant's assignnent at Forsyth
fromMarch 26 to April 20 constituted the filling of a tenporary vacancy away
from headquarters at the direction of the Carrier. Accordingly, asserts the
O gani zation, clearly controlling in this case should be Rules 26 and 27 in
the Agreement between the parties which provide for reinbursenent when an
enpl oye is away fromhis headquarters | ocation because *required® by, or*by
direction of*, Carrier, and not sinply as a result of the employe exercising
his seniority rights to his own 'advantage.
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W have carefully considered the many cases presented to us by the
parties which discuss the inportant distinction between exercise of seniority
rights by an enploye (the enploye initiates nove to his own advantage) and
recognition of employe's seniority rights by a carrier (contract "forces®
observation by carrier of seniority rights in the filling of a vacancy).

Al'so, we have found enlightening those cases which discuss the principle that
meani ngf ul enpl oye choice in either filling or not accepting a vacancy per
seniority is fer should be) the critical factor in determ ning whether or not
an enploye is "exercising his seniority'. These cases hold, of course, that
if there is real choice, there is "exercise of seniority' and, thus, no
reimbursement for expenses and, conversely, that if there is no *choice'
therei S no *exercise® (al though there may be ®"recognition®)of seniority,
and, thus, reinbursement for expenses is appropriate

W find here that the filling of the temporary vacancy by C ai mant
from March 26 to April 20 was in inplenentation of an election (choice) by
Caimant to fill the regularly assigned position which was about to becone
avai lable and for which he was clearly eligible. It is a quite reasonable
interpretation of the entire record in this case that the temporary position
at Forsyth was filled voluntarily by Caimant only because the position was
inmnently to ripen into a regular assignment which Cainmant had already
indicated he desired. In resolving the issue of whether the March 23 discussion
between C aimant and Roadnmaster anounted to "direction. by Carrier to report
involuntarily to Forsythor, rather, constituted permission to report as an
essentially voluntary followup by Caimant to his already expressed interest
in the job, we find that the Roadmaster's perception of what transpired gains
considerable inferential credibility from the established facts that d aimant,

by his own acknow edgenent, was offered the position on March 20 e . . . ifyou
want it..: and that cClamantdi d subsequently bid on and receive the job in
questi on.

One additional issue raised by Carrier remains to be considered
The grievance here objecting to Carrier's refusal to reinburse Cainant was
filed on June 26. Rule ¢7fra) in the agreenent between the parties provides
that grievances must be filed =... within 60 days fromthe date of the occurrence
on which the claimor grievance iS based...”. Since the last day for which
rei nbursement is clainmed was April 20, Carrier argues that the grievance in
this case nust be dismissed as a threshold matter by the Board as not timely
filed. W disagree. The rejection by Carrier of the reinbursement request
was not conmunicated to Caimant or Organization until My 4 of the year in
question. It is, of course, this May4 communication of refusal to reinburse
whi ch constitutes, pursuant to Rule 47(a), the ®"occurrence On which...the
grievance is based= which begins the 60 day filing period. Accordingly, we
hold that the June 26 grievance filing was indeed timely, and that -the nerits
of this case, as dealt with above, are properly before this Board.
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FINDINGS. The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor

Act, as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreenent was not viol ated.

A WA RD

O ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BQOARD
By Oder of Third Division

Attest: da// ,6%@/
Nancy —Dever - Executrive Secretary

Dated at Chicago, III|n0|s this 9th day of November 1984.



