NATI ONAL RAI LROAD ADJUSTMENT BQARD
Awar d Nunber 25147

THIRD DI VI SI ON Docket Number MW=-24026
Wesl ey A wildman, Referee
(Brot herhood of Maintenance of Wy Employes

PARTI ES T0 DI SPUTE: ¢
(The Col orado and Southern Railway Conpany

STATEMENT OF CLAAM O aim of the system Conmttee of the Brotherhood that:

(1) The carriervi ol ated the Agreement when it assigned junior Ginder
E. E Mrtinez, Jr. to performovertine service on Qctober 27 and 28, 1979 at the
*3 N Wl di ng Plant* instead of calling and using Ginder D.. A Strock wWho was
senior, available and willing to performthat service (SystemFile ¢=-27-79/
MW-422).

(2) Ginder D. K Strock shall be allowed sixteen ¢16) hours of pay at
his tine and one-half rate because of the aforesaid violation.

CPINION OF BOARD:  Cainmant is a Ginder who contends he lost two days (a Saturday
and Sunday on the same weekend) of overtime he otherw se deserved

when Carrier made the assignment to a junior enploye.

The facts in this case are sinple. It is undisputed that C ainant
was eligible and qualified for, and would have received, the two overtime shifts
in question assum ng he was available and assumi ng Carrier had an obligation to
notify himof the work pursuant to Rule 21¢d) in the Agreenent between the
parties which reads in relevant part:

"Senior enployees in their respective ranks and gangs will, if
avai lable, be called or used to perform overtime work.'

Carrier asserts that it had a right to assume the unavailability of
Caimant within the neaning of Rule 21¢d) and denies that it had any obligation
what soever to attenpt to apprise Caimant of the weekend overtine opportunity.
The basis for carier'scontention in this regard is the fact that C aimant was
absent fromwork without notification of permssion on the Friday inmmediately
preceding the Saturday and Sunday on which the disputed overtime was worked.
Carrier contends that there was a well-established practice (grounded in the
operational necessity of the welding plant where Caimant worked and in the
sheer inmpossibility of contacting many employes after they had left the
property) of assigning weekend overtime on the preceding Friday to those
actually @*om the property” on Friday who were eligible for and wanted to
perform the overtine. Rarely, if ever, asserts Carrier, was anyone ever called
out of their hones on the weekend to perform overtinme work.

Carrier also argues that any enploye who is absent from work, with or
wi thout permission or notification, can legitimately be presumed by Carrier to
be unavailable for overtime work until that enploye has reestablished the
presunption of availability by actually returning to work or "reporting for
duty” on his regul ar assi gnnent.



Awar d Nunmber 25147 Page 2
Docket Number MN 24026

The Organi zation representing Claimant nmaintains that Rule 21¢d)is
clear on its face in requiring Carrier to attenpt to contact the senior qualified
employe for an overtine opportunity to determne his availablity for sane.

They deny that Carrier has any right to indulge in any presunptions regarding
availability, based on absence prior to the overtime shift to be worked. Moreover,
the Organization denies that Carrier has proved any such ®practice® as is alleged
by Carrier and that, in any event, such practice, even if established, could

not prevail against the clear and unanbi guous Agreenent |anguage to the contrary.

Because the record evidence is insufficient, this Board does not
accept as controlling in this case Carrier's assertions regarding their practice
in assigning overtine in the welding plant. Accordingly, it becomes unnecessary
for us to judge whether such practice, if proved, is or is not necessarily in
conflict with the | anguage of Rule 21rd).

Further, we do not find conpelling the argunents of Carrier that any
employe absent fromhis regular assignment with or wthout notification, and
for whatever reason, can be automatically assumed to be unavailable for overtime
until he returns to werk on his regul ar assignnent; whether unavailability
could be properly assumed or not would surely turn in part, at |east, on what
had been comunicated to Carrier regarding the reason for, and the probable
duration of, the absence.

Bow-ever,it nust be recognized that failure to #cover a shift., or
absence without notice is, of course, generally viewed as a quite serious breach
of an employe’s obligations to his enployer. Such a transgression can, under

some circunstances, subject an enploye to a disciplinary layoff or, if frequently
repeated, to even permanent renoval from service. Cainmant here was unavailable

for the easy and routine "on the job. determination by Carrier of Caimant's
desire for available overtime under circunstances (caused by his failure to
meet the sinple and accepted obligation to report off) which resulted in yet
addi tional significant uncertainty and inconvenience (if not hardship) being

i nposed on Carrier by Claimant. W find that it is not unreasonable then, that
Carrier, in turn, be allowed to make an assunption of unavailability and be
released fromany obligation that Carrier mght otherwi se have under Rule 21(d)
to expend extra timeand effort to apprise Caimnt of overtime opportunities

FINDINGS. The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the carrierand the Enployes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor Act,

as approved June 21, 1934;

That this Division of the Adjustnent Beard has jurisdiction over the
di spute involved herein; and

That the Agreement was not violated.
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AWARD

O ai m deni ed.

NATI ONAL RAI LROAD AnsustMENT BOARD
4 By Order of Third Division
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Attestg;”f/_z/%.’é é 2,

"Nancy J. Déver - Executive Secretary

Dated at Chicago, Illinois this 9th day of November 1984.



