NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Number 25154
TH RD DI VI SION Docket Nunber MW 25250

Paul C. Carter. Referee

(Brotherhood of Mintenance of Wy Employes
PARTI ES TO DI SPUTE: (
(Consol idated Rail Corporation
(Forner penn Central Transportation Conpany)

STATEMENT OF CLAIM Claim of the System Committee of the Brotherhood that:

{1) The ten days of suspension inmposed upon Wl der Helper L. G
Robi nson for allegeldy "Leaving your assigned position as watchman without
perm ssion on August 1, 1979* and his dismissal effective March 4, 1980 for
allegedly "Sleeping during your tour of duty at 1¢:15 a.m on Thursday, February
7, 1980* was without just and sufficient cause and on the basis of unproven
charges (System Dockets 585 and 547).

{2) The claimant shall be reinstated with seniority and all other
ri ghts unmpaired, his record cleared of the charges |evel ed agai nst himand and
fsic) he shall be conpensated for all wage |oss suffered.

e

OPI NI ON OF BOARD. Cl ai mant had been in Carrier's service from May, 1976.
After a trial, or investigation, on September 26, 1979, he

was assessed discipline of ten days suspension for:

"Leaving your assigned position as watchman, wthout
perm ssion, on August 1, 1979.*

After a trial, or investigation, conducted on February 20, 1980,
C aimant was disnmissed from service for:

"Sleeping during your tour of duty at 10:15 A M on
Thursday, February 7, 1980:

The two cases were handl ed separately on appeal on the property, but
were conbined by the Organization in submission to this Board. The Carrier
objects to the Organization combining the two separate discipline disputes
involving the same individual, as a single case in its submission to the Board.
The Board finds no proper basis for the objection of the Carrier. Wile the
cases were handl ed as separate cases on the property, the claimin behalf of
the individual, as subnitted to the Board by the O ganization, has not been
enl arged upon fromthe clainms as handled on the property, and we do not find
that the Carrier has been nmisled. The Carrier's objection in this respect is
denied. See recent Award No. 24607 involving the same parties. The Board
will, however, consider each alleged offense separately.
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The Board has reviewed the transcripts of the trials conducted on
Septenber 26, 1979, and February 20, 1980, and finds that each was conducted in
a fair and inpartial manner. None of Caimant's substantive procedural rights
was viol at ed.

In the case of the ten-day suspension assessed for Cainmant's actions
on August 1, 1979, the record shows that on that date Caimant was working as
wat chman and hel per for a foreman welder. The foreman wel der testified that he
had previously instructed the Caimnt how to perform his duties as watchman;
that on August 1, 1979, he was performing welding work on a certain frog; that
he expected Caimant to notify him of any approaching train on the track upon
whi ch he was working; that he became aware of a train approaching on the track
by a single blast of the air horn of the engine, followed by two more blasts,
and when he raised up the watchman (Cainmant) was not present. The forenan
wel der was able to get out of the way of the approaching train, but, at the
time of the incident, he observed Cainmant coming from behind the welding
truck, which was some 35-40 feet fromthe welding site. A Loconotive Engineer
testified that he was operating an engine on August 1, 1979, in the vicinity
where the welding work was being performed, that he came close to hitting a
wel der; that the only person in the vicinity was a man standing four or five
car lengths north of the the foreman welder, and that if the wel ding watchnan
had been within five feet of the welder, he would have seen him

The C aimant contended in the trial that he recalled the incident but
that he did not |eave his assigned position as watchman. He contended that he
did not have to warn the foreman wel der of the approaching train as the foreman
wel der was aware of it and was standing up, leaving the track, and he (d aimant)
was within five feet of him

The Board finds that substantial evidence was presented at the trial
to Support the ten-day suspension against the Caimant for his actions on August
1, 1979. Wiile the testinony of the Caimant conflicts with that of the foreman
wel der and the Loconotive Engineer, it is well settled that this Board does not
wei gh evidence, attenpt to resolve conflicts therein, or pass upon the credibility
of witnesses. Such functions are reserved to the Carrier. The Board may not
properly reverse the Carrier's determnation sinply because of conflicts in
t estimony.

As to the charge:

"Sl eeping during your tour of duty at 10:15 A M
on Thursday, February 7, 1980.*

there was testimony presented at the trial conducted on February 20, 1980, by
the Track Supervisor that Caimant appeared to be sleeping while sitting in the
wel ding truck about 10:15 Am  There was also testinmony from the Assistant
Track Supervisor that Caimant was sitting in the truck sleeping, with his head
down on his chest. Cainmant denied that he was sleeping on duty, but contended
that he had a foreign particle in his eye while sitting in the truck, and was
trying to force his right eye to tear to get the particle out.
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We consider the testimny of the Track Supervisor and the Aassistant
Track Supervisor as constituting substantial evidence in support of the charge
against the C aimant of sleeping during his tour of duty as 10:15 A M, Thursday.
February 7, 1980. Wile there were conflicts between the testinony of C aimant
and other w tnesses, we have previously commented on the functioning of the
Board in such instances. There is no reason to repeat here what we have previously

stated on this subject.

Conpl aint has al so been nmade by the Organization as to the introduction
of Claimant's past discipline record into the trial. A review of Claimant's
prior record in the trial was not in violation of the Agreenent or prejudicial

to Claimant.

There is no proper basis for the Board to interfere with the discipline
i mposed by the Carrier on either of the charges.

FI NDI NGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:
That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are respectively
Carrier and Employes within the nmeaning of the Railway Labor Act, as approved
June 21, 1934,

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreement was not violated.

A WA R D

C ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest

Nancy er - Executive Secretary

Dated at Chicago, Illinois this 30th day of November 1984.



