NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 25161

THIRD DI VI SION Docket Nunber MM 25371
Paul C. Carter, Referee

(Brotherhood of Maintenance of Wy Employes

PARTI ES TO DI SPUTE: ( _
(National Railroad Passenger Corporation {Amtrak)

STATEMENT OF CLAIM O aimof the System Committee of the Brotherhood that:

(1) The disnissal of Trackman F. Johnson, Jr. for alleged violation
of ®Rule C¢®, "Rule F* and "Rule Jg* was without just and sufficient cause and

on the basis of unproven charges (System Docket 392D).

(2) The claimant shall be reinstated with seniority and all other
rights uninmpaired, his record cleared of the charges |eveled against him and
he shall be conpensated for all wage |oss suffered.

OPI NION OF BOARD: The record shows that dainmant entered Carrier's service
as a Trackman on July 10, 1976, and was working in that

capacity at the time of the occurrence giving rise to the dispute herein.

On February 10, 1982, Cainant was notified to attend a trial on
March 2, 1982, on the charge:

"Violation of NR P.C. Rules of Conduct, General Rule C
reading as foll ows: "Reporting for work under the influence
of al coholic beverages or narcotics, or the use of

al coholic beverages while on or subject to duty or on
Company property is prohibited.'

Violation of NR P.C. Rules of Conduct, General Rule P,

reading in part: 'Enployees will not be retained in the
service who are careless of the safety of thenselves
or others.'

Violation of NNR P.C. Rules of Conduct, Ceneral Rule g,
reading as follows: 'Courteous conduct is required of
all enployees in their dealing with the public, their
subor di nates and each other. Boi st erous, profane or
vulgar | anguage is forbidden. Violence, fighting,
horseplay, threatening or interferring fsic) with other
enmpl oyees or while on duty is prohibited.'

Specification: In that you were observed under the influence
of alcohol while on Conmpany property at Pennsylvania

Avenue, Baltinmore, Mryland, on January 29, 1982 between

the hours of 4:30 p.m and 6:00 p. m, endangering the

lives of yourself and others."
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The trial was held as scheduled. Caimant was present at the trial
and was represented. A transcript of the trial has been nmade a part of the
record. A review of the transcript shows that the trial was conducted in a
fair and inpartial nmanner. There was objection to Claimant's prior discipline
record being nade a part of the trial. Such procedure was not in violation
of any Agreement rule, nor was it prejudicial to Cainmant, See Award 22740
and others cited therein. The prior record may always be considered in
determining the discipline to be inposed for a proven offense, but may not be
used to prove the charge under investigation. Following the trial, d aimnt
was dismissed from Carrier's service on March 16, 1982.

In the trial there was direct testimny from Carrier's Police Oficer
that on January 29, 1982, she observed Caimant on Conpany property in a
highly intoxicated state; that he had a strong odor of alcohol, was staggering
and could hardly stand up; his speech was slurred and he was very argunentative.
She went on to testify that she approached the Caimant the second tine on
January 29 and asked him for his or his foreman's name; that C aimant responded
to her in a vulgar manner, but did not give his name or his foreman's nang,
and departed the scene. During the trial daimant contended that he did not
remenber the occurrences of January 29, 1982. Hi s contention in this respect
is not persuasive, end certainly does not offset the direct testinony of the

Police Oficer.

The contention has been nmade concerning the conmpetency of the Police
Oficer to determne that daimant was intoxicated. It has been held on
numerous occasions that |aymen are conpetent to judge intoxication wthout
the aid of medical or other scientific tests. See Awards 10040, 13481, 24531,

anong ot hers.

The contention is also made that it was inproper to find C ai mant
in violation of the rules on the testimony of one witness. That is not exactly
the case here - see the testimony of Electrician L. H Bailey. However, many
disciplinary cases have been decided on the basis of the testinony of one
Wi tness against the accused. As stated in Award No. 24388:

®In such cases the issue then comes down to the credibility
of witnesses, as judged by the hearing officer.*

See also Award No. 24640.

There is no proper basis for the Board to interefere With the discipline

unposed by the Carrier.
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FINDI NGS: The Third Division of the Adjusment Board, upon the whole record and
all the evidence, finds and hol ds:
That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are

respectively Carrier and Bmployes within the neaning of the Railway Labor
Act, as approved June 21, 1934

That this Division of the Adjustnent Board has jurisdiction over
the dispute involved herein; and

That the Agreenent was not viol ated.

A WARD

Cd ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: 4 @/@

Nancy ¥ ﬂez ~ Executive Secretary

Dated at Chicago, [llincis this 30th day of Novenber 1984.




