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| da Kl aus, Referee

(Brot herhood of Mintenance of Wy Employes

PARTI ES TO DI SPUTE: (
(The Chesapeake and Onhio Railway Conpany

STATEMENT OF CLAIM O aim of the System Conmttee of the Brotherhood that:

f1) The Agreenent was viol ated when the position of production foreman
as advertised by Bulletin No. GR-165 dated December 12, 1980 was awarded to an
applicant junior to Foreman F. D. Lee (SystemFile Cc-TC-1090/MG-3050).

f2) aimant F. D. Lee shall be allowed the difference betwen what
he earned in a |ower rated position and what he should have earned as a production
foreman if he had been awarded the production foreman's position beginning wth
the date of the junior applicant's initial assignment thereto and to continue
until M. Lee is awarded the position of production forenan.

OPINION OF Boarp: The claimalleges that the Carrier violated the Agreenment by
awarding a bulletined position to a junior applicant.

On Decenber 12, 1980 the Carrier issued Bulletin Nunber GR-165 for
the position of Production Foreman, specifying that applications *will be
accept ed from Decenber 16, 1980 through Decenber 26, 1980*. The bulletin was
I ssued pursuant to the formoutlined in Rule 17, which specifies that applications
for bids »will be received" within the posted dates. The Caimant nailed his
bid by certified mail on December 23, 1980. It did not arrive at the Carrier's
office until December 29. The Carrier considered the Caimant's bid untinely
and awarded the position to am applicant having less seniority.

The Organization argues that the controlling date in determ ning
whether a bid is timely is the postmark date of the letter. Thus, the Cainant's
letter, postmarked Decenber 23, 1980, was a tinely application. In support of
its argunment, the Organization notes that the mails are the usual neans of
comuni cation between the parties, and that the Gaimant had a right to rely oR
their regularity. The Organization also argues that Rule 5 (c)(l/, which specifies
"postmark date* as the date of notice to employes being recalled fromcut-off
status, should also control in this situation.

The Carrier's argument is that the |anguage of the bulletin, which
complies with the formspecified in Rule 17, clearly neans that a tinely bid
must be received by the Carrier before the specified closing date. Moreover,
it says, the date of receipt has always been the controlling standard for
tineliness of bids. The Carrier also makes procedural argunents regarding the
Organi zation's processing of the claim
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Upon careful review of the record, the Board concludes that the claim
nust be denied. The formof acceptance outlined in Rule 17 (£) of the Agreenent
specifies that the bid nust be *received* by the Carrier between the dates
posted. The word "received clearly and unanbi guously means that the application
must arrive in the hands of the Carrier by the closing date. |n the absence of
anbiguity, the contract language is controlling. The clear intention of Rule
17 is further confirmed by part ¢(g) of Rule 17, which provides that, "pronotions
to new positions or to fill vacancies will be made after bulletin notice has
been posted for a period of ten (1¢0) days at the headquarters of the gangs...*.
W conclude that there is sinply no acceptable basis in the record for the
Organi zation's interpretation.

As regards the Carrier's procedural argunments, the Board finds that
they do not render the claimdefective. The Organization was within the proper
time limts and violated no agreenent provisions when it resubmitted the initia
claimletter on February 6, 1981. This does not, however, affect our findings
as to the timeliness of the bid.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:
That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are respectively
Carrier and Employes within the meaning of the Railway Labor Act, as approved
June 21, 1934,

That this Division of the Adjustnent Board has'iurisdiction over the
di spute involved herein; and

That the Agreement was not viol ated.

A WA R D

d ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Order of Third Division

Attest:

Nancy er - Executive Secretary

Dated at Chicago, Illinois, this 30tk day of November 1984.




