NATIONAL RAlI LROAD ADJUSTMENT BOARD
Awar d Nunber 25165

TH RD DI VI SI ON Docket Nunber MW 25059
Martin F. Scheinman, Ref eree

(Brot herhood of Maintenance of Wiy Employes

PARTI ES TO DI SPUTE: (
(Escanaba and Lake Superior Railroad Conpany

STATEMENT OF CLAIM O aim of the System Cormittee of the Brotherhood that:

(1) The six (6) days of suspension inposed upon Section Laborer E.
R Erickson for alleged insubordination on February 19, 1981 was arbitrary,
capricious, unwarranted, on the basis of unproven charges and in violation of

the Agreenment (System File ELS 1730).

(2} The claimas presented to Director Field Operations w. F. Drusch
on April 24, 1981 by the General Chairman shall be allowed as presented because
said claimwas not disallowed by Director Field Operations W F. Drusch in
accordance with Rule 52ra).

(3} As a consequence of either (1) or (2} above

"Cl ai mant rmust be conmpensated at his appli-
cable-rate for all tine lost as a result of
the discipline assessed and have his record
cleared of the charge, as per Rule 51fc).*

OPINION OF BOARD: At the tine this dispute arose, Cainmant, E. R Erickson,
was enployed by Carrier as a Section Laborer assigned to the
Ont onagon Section, Ontonagon, M chigan. On February 16, 1981, Carrier sent
Claimant a notice ordering himto appear for an investigation in connection
with his alleged failure to assist in the freeing of personnel froma snow
clogged train at Mass, Mchigan on February 11, 1981.

An investigation on this matter was held on February 19, 1981. By
letter dated February 24, 1981, Carrier assessed Cainant six days suspension
Wit hout pay.

On April 24, 1981, the Organization appealed Carrier's assessnent of
discipline. According to the Organization, Carrier never responded to its
appeal . In any event, the Organization notified Carrier of its desire to seek
a conference on this matter via certified letter, dated September 16, 1982.
Thereafter, the claimwas subnmtted to this Board for adjudication.

The Organization maintains that Carrier's failure to respond to its
initial claimnerits a sustaining award. It points out that Rule 52(a) requires
Carrier to answer clainms within sixty days after they are presented. [f the
Organi zation is not so notified, ®the claimor grievance shall be allowed as
presented,...". Accordingly, the Organization concludes that the claim should
be sustained on procedural grounds al one.
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Carrier, on the other hand, naintains that the Oganization is guilty
of laches. It points out that the Organization did not process the claimto
this Board until sone two years after it was initially submtted. In Carrier's
view, the Organization's delay in processing the claimconstitutes abandonnent.
Accordingly, Carrier reasons that the claimshould be denied on the grounds of
laches.

After reviewing the record evidence, we are convinced that the claim
must be sustained. The record reveals that Carrier did not respond to the
Organization's initial claim Rule 52(a) requires that clainms nmust be denied
within sixty days. Qherwise clainms will be allowed as presented. Thus, the
clai m nust be sustained in accordance with Rule 52(a).

The failure of Carrier to tinmely respond to this claiminvalidates
its contention that the Organization is guilty of laches. Upon the expiration
of Carrier's time to respond, the claimhad to be sustained.

FI NDI NGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are respectively
Carrier and Enployes within the neaning of the Railway Labor Act, as approved
June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenment was viol at ed.

A WA R D

Cl ai m sust ai ned.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest: s /4@/

Nancy 3 %/er - Executive Secretary

Dated at Chicago, Illinois, this 30th day of November 1984



