NATI ONAL RAI LROAD ADJUSTMENT BOARD
Awar d Number 25167

THI RD pIVISION Docket Number MV 25123

Martin F. Scheinman, Referee

(Brot herhood of Mintenance of WAy Employes

PARTI ES TO DI SPUTE: (
{ Escanaba and Lake Superior Railroad Conpany

STATEMENT OF CLAIM  claimof the System Conmttee of the Brotherhood that:

1) The four (4) days of suspension inposed upon Trackmen J. G
Aelgren and J. A Vermullen for alleged failure #to follow instructions as
i ssued by the General Foreman when you drove to Kiernan rather than working
fromthe yard® and for alleged failure to informthe General Foreman =of danage
to the rail drill as instructed by bulletin dated January 5, 1981* was W thout
just and sufficient cause and on the basis of unproven charges (SystemFile
ELS-1764).

(2) The cimas presented to Director Field Operations W F. Drusch
on April 22, 1981 by Assistant General Chairman F. M Larson shall be allowed
as presented because said claimwas not disallowed by Director Field Operations
W F. Drusch in accordance with Rule 52(a).

(3) As a consequence of either or both ¢1) and/or (2) above

*Mr.Helgren and M. Vernullen be allowed pay for all
tmel oSt and that the discipline be stricken from
their personal records:

CPINLON OF BOARD: At the time this di spute arose, Caimants, J. G Helgren
and J. A Vermullen, held seniority as Section Laborers at
Channing, M chigan. By letter dated March 6, 1981, Cainmants were directed to
attend a formal investigation in connection with their alleged failure to
fulfill daily work orders of General Foreman J. Hodges on March 5, 1981.

The investigation was held on March 16, 1981. As a result, Carrier
suspended O aimants four days w thout pay.

The Organization appealed Carrier's assessment of discipline on April
22, 1981. According to the O ganization, Carrier did not respond to this claim
Subsequent|ly, the claimwas appealed to Carrier President, J. M Larkin, on
Decenmber 8, 1981. Thereafter the claimwas processed to this Board for adjudication.

The Organization contends that Carrier failed to respond to its initial
claim It points out that Rule 52(a) of the Agreenent requires that clains or
grievances nust be denied within sixty days after they are initiated or they
Wil be "allowed as presented". Thus, the Organization reasons that the claim
shoul d be sustained on this basis alone.

Carrier, on the other hand, maintains that the Oganization is guilty
of laches. |t points out that the O ganization appealed the claimto this
Board approxi mately twenty nonths after the last record of handling on the
property. In Carrier's view, such delay constitutes abandonment of the claim
Accordingly, Carrier concludes that the claim should be denied on the grounds
of laches.
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On the nerits, Carrier asserts that there is anple evidence in
the record to support a finding of Claimants' guilt. Therefore, Carrier asks
that the claimbe rejected on its nerits as well as on procedural grounds.

. Upon review of the record evidence, we are convinced that the
claim nust be sustained. The record reveals that Carrier failed to respond

to the Organization's initial appeal. Rule 52/a) requires that such
failure must result in allowing the claimas presented. Had Carrier

timely answered the claim its position night be supported here. However,
its failure to do so requires a sustaining award.

Furthernore, the Oganization's delay in handling the claim
cannot invalidate it, Wen Carrier failed to answer the Organization's
appeal, it becane liable for the claimas presented.

FINDINGS:  The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectvely Carrier and Enployes within the neaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenment was viol ated.
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Claim sust ai ned.

NATI ONAL RAI LRCAD ADJUSTMENT BOARD
By Order of Third Division

2 e,

er - Executive Secretary

Attest:

Dated at Chicago, Illinois, this 30th day of November 1984.



