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Edward L. Suntrup, Referee

(Brot herhood of Maintenance of way Employes
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STATEMENT OF CLAIM Claim of the System Conmittee of the Brotherhood that:

(1) The Carrier violated the Agreenent when it assigned junior
Machi ne Qperator J. A Walter to perform overtime service on March 13, 1982
instead of calling and using Machine Operator J. J. Short who was senior,
avail abl e and willing to performthat service (SystemFile B-809-1/MWC82-8~-
174).

{2) Machine Qperator J.J. Short shall be allowed eight (&) hours of
pay at his tinme and one-half rate because of the violation referred to in Part
(1)} hereof .

CPI NI ON OF BOARP: "4 pay claimwas filed by the Organization on April 29, 1982

Operator J. J. Short. It is the contention of the Claimant that the Carrier
was in violation of the cited Rule when it assigned overtinme work to fellow
employe J. A Walter on March 13, 1982 in lieu of hinself.

Both the Claimant and M. walter were permanently assigned to Carrier
Gang 443 at the tine of the incident. During the week of March B-12, 1982, M.
Walter was assigned as a tenporary employe to work with Gang 444. On March 12,
1962, nenbers of Gang 444 and employes working for that Gang, including M.
Valter, were requested to work on Saturday, March 13th. Mz. Walter agreed
to work overtime on Gang 444 on that date. He did so and was paid. Since the
Caimant is senior to Mr. Walter, it is his claimthat the work on Gang 444 on
March 13, 1984, should have been nade available to himrather than M. Walter.
The Claimant's seniority date is August 27, 1968. M. Wilter's seniority date

i s Novenber 10, 1969.

In denying the claimon property, the Carrier's pirecter of Labor
Rel ations states the Carrier's position as follows:

"When overtine was required to be worked by Gang 444 on
March 13, all members of the Gang were asked, including
M. Walter. This was fully in accord with Rules 56 and 57
of the Schedul e Agreement. Because M. Walter worked with
Gang 444 all week, he properly stood for the overtinme and
not Claimant Short. Panel Plant Gang 443 did not perform
any overtinme service on March 13, 1982:

under current Agreement Rule 57(h) R behalf of the O ainant, Machine
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A review of the record shows that M. Walter was assigned to Gang 444
on tenporary assignment for the week before this Gang was requested to work
overtime because the Carrier's pismantle Plant was not working. M. Valter was
a regularly assigned Qperator on Gang 443 at the Dismantle Plant. Thus M.
Walter's real assignment for the week prior to the overtime worked by Gang 444
was to that Gang because there was no work available for himat his regularly
assigned Gang. The Agreement Rule on which the Claimant relies in the instant
claimreads as follows:

Rule 57(b):

"When overtine service is required, the foreman
of gangs needed will be called and the foreman

will call, in seniority order, the number of men
in the gang necesary to performthe work for
which called.’

The language of this Rule nmakes no distinction between regular and tenporary
assi gnment s. The language of the Rules does say, however, that the Foreman
will call the nunber of nmen in the gang necessary to performthe work when
overtime is needed. The Gang that was necessary was Gang 444. M. Walter was
a member of that Gang on tenporary assignnent. He was assigned to that Gang
because there was no work for himon his regularly assigned Gang. The C ai mant
basically reasons that an enploye on tenporary assignment to a given Gng is
not really a nenber of that Gang with respect to ovértime/seniority rights, but
that such rights derive only fromthe Gang to which one is regularly assigned
irrespective of whether there is work or not on one's regular assignnment.

In its Submssion to the Board the Organization references a nunber
of past Board Awards. These Awards deal either with the laxity of a Carrier to
attenpt to notify a more senior enploye in a given seniority district (Third
Division Awards 1862, 4200); the passing over of a senior enploye because such
an enploye did not request overtime (Third Division Award 16022); or the obligation
of Carriers to use the criterion of seniority if they elect to choose "Extra
Gang. ? employes for given work assignments (Third Division Awards 6306, 7062,
13177, 13833). These Awards are not four-square, however, wth the circunstances
of the instant case. Al things being equal between two employes this Board
does not disagree that the proper interpretation of current Agreenment Rule
57(b) should be that the Carrier attenpt to notify the nost senior enploye from
an Extra Gang. The instant case is one, however, whereby one enploye already
had a tenporary assignment to a Gang different fromhis regular one prior to
the need for overtime work on that Gang. The single piece of information which
the Organization consistently neglects to underline in its reasoning in the
instant case is that during the week prior to March 13, 1982,there was no work
for M. Wilter to do in his regularly assigned position. Thus he had the apparent

choice of working where assigned by the Carrier on tenporary basis or of going

on furlough. H's decision to accept work on Gang 444 gave him tenporary status

on this Gang and, in the estinmation of the Board, the rights associated with

this tenporary status. The Organization's contention that the Carrier's argunment
that M. Walter was "temporarily assigned” is "sophistry, is rejected by the

Board. The fact of the matter is that M. Wilter would have been on this tenporary
assignment or on furlough during the week prior to March 13, 1982. Thus all

things were not equal between the Claimant and M. Walter. The Caimant had

work to do on his regularly assigned Gang 443. M. Wilter did not.
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The Caimant. as noving party, has failed to neet the test of substanti al
evidence, given the facts of this particular case, to warrant conclusion that
the Carrier was in contravention of the current Agreenent.

FINDI NGS: The Third Division of the Adjustment Board, upon the whole record

and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are respectively
Carrier and Employes within the neaning of the Railway Labor Act, as approved

June 21, 1934:;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not viol ated.

A WA RD

C ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Attest - s Aééa/

Nancy J er - Executive Secretary

Dated at Chicago, Illinois, this 14th day of December 1984.




