NATI ONAL RAI LROAD AngusTMENT BOARD
Awar d Numoer 25185
THIRp DI VI SI ON Docket Nunmber MW 25077

M David Vaughn, Referee

(Brot herhood of Maintenance of My Employes
PARTI ES TO DI SPUTE: ¢
(Seaboard System Rail road
(Atlanta and West Point Railroad Conpany)

STATEMENT OF CLAIM d ai m of the sstenConmi ttee of the Brotherhood that:

. (1) The dismssal of Cook ms. MIler for alleged insubordination
was W thout just and sufficient cause [SystemFile 37-awp-82/7/12-39(82-1025

K3].

(2) The claimnt shall be reinstated with seniority and all other
rights uninpaired and he shall be conpensated for all wage |oss suffered.

OPI NI ON OF BOARD: daimant M J. wierwas enpl oyed as a Cook on the morning

of Decenber 29, 1981, while assigned to a surfacing gang
headquartered in canp cars and on duty, Caimant apparently fell while nopping

a canp car floor end suffered injury to his neck and shoulder. dainmant conpleted
preparation of the noon neal for the gang, then drove his personal autonobile

to the location where the gang was working and reported the injury to his Foreman.
Caimnt's Foreman conpl eted the carrier's required accident report end instructed
Caimant to return to and remain at the canp car to await the arrival of the
Assi stant Roadmaster, who would acconpany Cainmant to the Carrier's Doctor.

Caimant returned to the canp cars as instructed, but, after less
than forty-five mnutes, Claimant left the canp cars. driving his personal
autonobi l e, when the Assistant Roadmaster did not arrive. Caimnt did not
report to the Carrier-designated Physician that day, nor did he return to the
camp cars. Records at the dinic fromwhich Caimnt did obtain treatnent
‘indicate that he did not arrive there until 5:00 p.m on Decenber 29, 1981.

The Assistant Roadnaster finally reached O aimant by tel ephone at his
hone at 6:00 p.m on the 29th and told Oaimnt that he would take Caimant to
the Carrier's poctor the following norning. Caimnt refused, stating that the
Physi cian who had treated Claimant had told Caimant to stay honme. d ai mant
then hung up on the Assistant Roadmaster, who called back end told O ai mant
that he would be sending an anbul ance the next norning, December 30, 1981, to
take Claimant to the Carrier's Doctor. The next morning, the Carrier did furnish
an anbul ance in which Caimant was driven to the poctor. O aimant refused to
allow the attendants to assist him He walked to the anbulance end was driven
to the Carrier's Doctor in a sitting position. After exam nation, the Carrier's
Physi cian set a second appointnent and recommended that Caimant not return to
work until he was exam ned again.
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Caimant did not keep the second appoi ntment on January 4, 1982,
al l egedly because of a msunderstanding as to its time, and he showed up about
two and one-half hours late for the appointment as reschedul ed for January 5,
1982. Fol lowi ng that exam nation, the boctor rel eased Cainant for duty.

Imredi ately following the examnation on January 5, 1982, the Carrier
gave Claimant a copy of a notice of termnation for insubordination, based on
the incident of Decenber 29, 1981. Carrier's General Rule 17 prohibits
I nsubor di nati on. It states in part, »insubordination...subjects the of f ender
to dismssal". That document also notified Clainmant of the Carrier's intention
to conduct an investigatory hearing on January 7, 1982 to determne whether
claimant's conduct was violative of the Rule.

Caimant did not, at the tine he received the letter, object to the
date of the hearing or request to reschedule it; however, the next day,
Claimant had a message left with the Assistant Roadmaster that he was going out
of town on unspecified personal business. Caimant did not then request a
post ponenent of the hearing, which was held as scheduled on January 7, 1982
Following the hearing, the Carrier notified Caimnt that he was term nated,
based on the evidence adduced at the hearing. Caimant's appeals were unsuccessful
and the claimwas brought before this Board.

The Carrier contends as an initial matter that the initial claim was
filed with the Carrier nore than ten days after the termnation letter was
received and that the claimis, therefore, untinely under the applicable
Agreenment.  Non-conpliance with applicable, agreed-upon time deadlines is a
valid reason to dismss a claim Here, however, there is no indication that
Claimant, as opposed to someone in his household, actually received the Carrier's
letter at the date it was received at his house; indeed, there is evidence that
A ai mant was out of townuntil some time less than ten days prior to the tine
the appeal was filed. under such circunstances, the Board declines to hold
that the claimwas untimely.

Wth respect to the merits of the claim the O ganization contends
that the Decenber 29th incidents did not evidence insubordination, that the
Carrier inproperly introduced at the hearing evidence with respect to incidents
ot her than Decenber 29th, including his failure to attend the hearing, and that
the penalty inposed was excessive.

The Board agrees that the Carrier may only base its disciplinary
determnation on evidence adduced with respect to the incidents for which the
Cl ai mant has been given notice, Since the Carrier's notice of hearing referenced
only the Decenber 29th incident, the Carrier's action nust be justified based
on evidence with respect to the incidents of that date.
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There is, however, substantial evidence that Caimnt‘s conduct on
Decenmber 29th was insubordinate: Caimnt's Supervisor ordered himto wait at
the canp cars for the Assistant Roadmaster to take himfor nedical treatnent to
the Carrier-designated Physician but that Claimant failed to do So. In light
of the Carrier's obligation to ensure employe safety and its potential exposure
to injury clainms, the Carrier's insistence on providing assistance to injured
enpl oyes and requiring that they be seen by a Carrier-designated Physician is
not unreasonabl e; and the disobedience of the Supervisor's direct order was
serious, and not a mere technicality.

The Organi zation argues that, if Caimant disobeyed the order, he did
so because the injury was painful, and the Board accepts the concept that sone
injuries mght be so painful and require such imediate attention as to allow
enpl oyes to resort to self-help to obtain treatment. However, the evidence
here does not indicate that Caimant had such an injury. Following the alleged
injury, CGaimant finished fixing the noon nmeal, drove to report the incident to
his Supervisor, returned to the canp cars, and, after he left, spent the time
between about 1:00 p.m and 5:00 p.m doing something other than obtaining
treatnment. The next day, Cainmant was wal king, refused assistance fromthe
anbul ance attendants, and rode to the boctor in a sitting position.

There is, in short, substantial evidence in the record to support the
Carrier's determination that Claimant's actions on Decenber 29th were insubordinate
and were not excused.

The Organization argues that the penalty inposed was, in any event,
excessive. As indicated, the Board believes that non-conpliance with the Carrier's
orders and procedures with respect to the treatnment of injuries is a serious
matter. Even so, dismssal is a severe penalty. Here, however, the Carrier
made a part of the record and considered in assessing the penalty the five
di sciplinary charges which had been brought against Caimnt between April of
1978 and the date of his dismssal, all of which were based upon Caimnt's
failure or refusal to carry out orders. Three of those incidents occurred in
the year 1981. Under such circunstances, the Board cannot conclude that the
penalty of dismssal was arbitrary or excessive.

Accordingly, the claimnust be denied.
FINDINGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;
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That the Carrier and the Enployes involved in this dispute are
respectively Carrier and tmoesW thin the neaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not viol ated.

A WA RD

d aim deni ed.

NATI ONAL RAI LROAD ADJUSTNMENT BQARD
By Order of Third D vision

Attest: Z& 1 Létz,//

* Nancy J./1 r - Executive Secretary

Dated at Chicago, Illinois, this 14th day of Decenber 1984.



