NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunmber 25189
TH RD DI VI SI ON Docket Nunber W 25206

Paul C. Carter, Referee

(Brotherhood of Mintenance of way Employes

PARTI ES TO DI SPUTE: ¢
(Mssouri Pacific Railroad Conpany

STATEMENT OF CLAIM d aim of the system Committee of the Brotherhood that:

(1) The dism ssal of Trackman-Driver J. R Candles for "leaving your
assi gnnent as Trackman Driver on Gang 5666, Denton, Texas, w thout proper
authority, 12:00 Noon, Friday April 16, 1982# and for alleged "failure to
comply with Item 5™ was without just and sufficient cause (Carrier's File S
310- 463) .

(2) The claimant shall be reinstated with seniority and all cther
rights uninpaired and he shall be conpensated for all wage Icss suffered including
hol i day and overtinme pay.

OPINION OF BOARD: The record shows that Cainmant entered the Carrier's service
as a Trackman in Cctober, 1973. At the tine of the occurrence

giving rise to the dispute herein, Caimant was a Trackman-Driver, Gang nNo.

5666, at Dentcn, Texas, wth assigned hours 7:00 AM to 3:00 P.M

On April 22, 1982, Claimant was notified to report for a fornal
investigation, to be held cn April 26, 1982:

/
... t0 develop 'the facts and place responsibility, if
any, in connection with your allegedly |eaving your
assi gnment withcut proper authority at approxi mately
12: 00 noon, Friday, April 16, 1982, and a review of
your personal record.:

The investigation was conducted as scheduled, with Caimant present
and represented. A copy of the transcript of the investigation has been made a
part of the record. Fromour review, we find that the investigation was
conducted in a fair and inpartial nanner. nNone of O aimant's substantive
procedural rights was violated. On may3, 1982, Caimant was notified of his
dismssal from service:

*You are hereby advised that your record has this date
been assessed with Dismssal in connection with your

| eavi ng your assignment as Trackman Driver on Gang 5666,
Denton, Texas, W thout proper authority, 12:00 Noon,
Friday, April 16, 1982, and your failure tocomplywth
Item 5 of the Conditions of Enploynent, Application for
Enpl oynent, Form 15021, as-result of formal investiga-
tion held penton, Texas, April 26, 1982."
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Evidence devel oped in the investigation established that Claimant
left his assignnent three hours early on April 16, 1982, without authority from
any supervisory personnel. The gang was working without a Foreman on the day
invol ved, the Foreman attending a rules class at Shernan, Texas. However,
prior to leaving for the rules class, the Foreman instructed the gang as to
work to be performed or that day. The record also indicates that Caimant did
not report his absence to the Foreman when the Foreman returned to work the
fol l owing Monday.

The d ai mant cont ended in the investigation t hat the reason for his
| eaving work about 12:00 Noonon Friday, April 16, 1982, was because the
principal of the school that his son attended wanted to talk to him about his
son; that he had such information when he reported for work on April 16, but
said nothing to his Foreman or the Roadnmaster about |eaving work early.

There was substantial evidence adduced at the investigationt 0
support the charge of Caimnt |eaving his assignment w thout proper authority
at approximately 12:00 Noon, Friday, April 16, 1982. Also, Clainmant's prior
discipline record was far fromsatisfactory. He had previously been dism ssed
for absenting himself fromwork without authority and reinstated on a |eniency
basi s about four nonths prior to the occurrence involved herein; had previously
been assessed 20 days deferred suspension fer failure to protect his assignnent
R three specific dates. In the investigation it was al so devel oped that R
April 14, 1982, the Roadmaster, in talking with the Oaimnt, instructed him
that he nust have authority with permssion to be absent, and that such
authority could be granted by the Foreman or the Roadnaster. An employe's
prior record may always be considered in arriving at the discipline to be
i nposed for a proven of fense.

Consi dering cClaimant's actions on April 16, 1982, and his prior
discipline record, the action of the Carrier in dismssing himfromthe service
was not arbitrary, capricious or in bad faith. The claimwill be deni ed.

In its Submissions to this Board the Organization has raised procedura
contentions that the record shows were not handled on the property. Such
contentions may not properly be raised for the first time before this Board.

FINDI NGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act,
as approved June 21, 1934;
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That this Division of the Adjustnment Board has jurisdiction over the

di spute invol ved herein; and

That the Agreement was not violated.

A WA RD

d ai m deni ed.

NATIONAL RAI LROAD ADJUSTMENT BOARD
By Oder of Third Division

Attest: %&/@/

Nancy .}/’ I?{/er - Executive Secretary

Dated at Chicago, Illinois+ this 11th day of January 1985.



