NATI ONAL RAI LROAD ADJUSTMENT BGARD
Awar d Nunber 25190

TH RD DI VI SI ON Docket Nunber MM 25263

Paul ¢. Carter, Referee

(Brotherhood of Mintenance of \Way Enpl oyes

PARTI ES TO DI SPUTE: ¢
(Southern Pacific Transportation Conpany (Eastern Lines)

STATEMENT OF CLAIM Caim of the System Conmttee of the Brotherhood that:

f1) The dismssal of Welder M.E. Roberts for being absent *w thout
proper authority Mrch 30, 1982" was excessive and whol |y disproportionate to
the of fense with which charged and on the basis of a hearing which was neither
fair nor inpartial (System File MN82-141/353-66-A).

{2} The claimant shall be reinstated with seniority and all other
rights uninpaired and he shall be conpensated for all wage |oss suffered.

CPINION OF BOARD: O ainmant, a Welder, had been in Carrier's service about
nine years. It is not disputed that Caimant was absent
fromhis assignment on March 30, 1982. On April 8, 198.2, dainmant was advised
by the Carrier's Regional Mintenance of Way Manager, A J. O phan:

"You Wwere absent from your job assignnent w thout
proper authority March 30, 1982, which is in violation
of Rule MB10 of the general rules and regul ations of
the Sout hern Pacific Transportation Conpany, as posted
by General Notice. Rule MB10 reads in part as follows:

'Employes must report for duty at the prescribed
time and place.... They nmust not absent them
selves from their enployment w thout proper
authority...’

For your violation of Rule s810, you are dism ssed
fromthe service of the Southern Pacific Transportation
Conpany and are instructed to return any conpany property
whi ch may be in your possession to pistrict Maintenance
of Way Manager R L. Gentry at Eagle Lake, Texas..

The Carrier states that the letter of April 8. 1982, was returned by
the Post Office Departnent and remailed on April 22, 1982, to Caimant's address
furnished by the Organization. Cainmant requested a hearing, the Carrier says,
by letter dated April 20, 1982, which letter was received on April 26, 1982,
and on that date Cainmant was advised by certified mail by the Regional Mintenance
of Wy Manager:



Award Number 25190 Page 2
Docket Nunber Mw-25263

"Pursuant to your request dated April 20, 1982,
hearing is granted and will be held at 9:00 a.m,
May 6, 1982, in Room 907, S. P. Building, 913 Franklin
Avenue, Houston, Texas."

The hearing was held as scheduled and on May 11, 1982, Clainmant's
dismssal was affirmed. A copy of the transcript of the hearing has been nade
a part of the record. Wile there was considerable give and take between the
conducting officer and Clainmant's representative in the hearing, and we may not
consider it exenplary, at the sane time we consider that O aimant was given
anpl e opportunity to explain his side of the case and that there was substanti al
evidence that he was absent from his assignment without proper authority on
March 30, 1982.

Carrier's Rule MB10 of the General Rules and Regul ations of the Southern
Pacific Transportation Conpany, referred to in the Regional Maintenance of Wy
Manager's letter of April 8, 1982, and further letter of May1l, 1982, reads:

"810. Employes nmust report for duty at the prescribed
tinme and place, remain at their post of duty, arid devote
t hensel ves exclusively to their duties during their

tour of duty. They nust not absent thenselves from
their enploynment wthout proper authority. They nust
not engage in other business which interferes with their
performance of service with tke Conpany unless advance
witten pernmission is obtained fromthe proper officer.

Continued failure by employes to protect their enploy-
ment shall be sufficient cause for dismssal.

An employe subject to call for duty nust not |eave his
usual calling place without notice to those required
to call him"

There was evidence in the investigation that Caimnt was absent from
his assignment w thout permission on March 30, 1982. The Caimant testified in
part:

*are you famliar with the rule that has been quoted
and read into the record?
Yes.

\Wre you absent from your job on March 30, 19827
Yes.

Did you have authority to be absent on that date)
| assumed everyone thought that | mght not return to
work on March 30.

* *
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"Did you specifically request fromanyone permission
to be off on March 302

| spoke with the welders on Wlding Gang 21 and

Vel ding Gang 16.

Are the welders on Wl ding Gangs 21 and 16 authori zed
to give you permssion to be absent?
| couldn't find WIlie Iverson.

[ * °

Wiy didn't you call on the nmorning of March 30 prior
to reporting for duty?
| couldn't get to a phone.

[ ] X [ ]

Wiy were you absent fromwork on March 30, 19821
| was involved with some personal business which had
me incapacitated, and | couldn't get to a phone."”

W find that there was substantial evidence to justify the Carrier in
"concluding that Caimant was absent w thout perm ssion on March 30, 1982, in.
violation of Rule MB10. In the on-property handling, the Carrier's highest
designated officer of appeals advised the General Chairman of the QOrganization
or August 17, 1%82, that:

*Mr.Roberts' previous discipline record reflects
he was given forty demerits for violation of Rule ws
on July 1, 1982, and forty denerits for being in viola-
tion of Rules 802 and 530 on March 13, 1979."

However, in its Submssion the Carrier points out additional disciplinary actions
against Claimant, stating that he had previously been disciplined four tinmes,

and had been suspended fromthe service for seven days. Except for matters of
public record, the Board is restricted to issues that were handled on the property.
W will, therefore. disregard the additional disciplinary cases mentioned by

the Carrier in its Subm ssion.

The record al so shows that on Cctober 29, 1982, the Carrier's highest
designated officer of appeals wote to the General Chairman confirmng a conference
hel d on Cctober 28, 1982, and al so advised the General Chairnan:
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"Additionally you were advised that Mr.M.E. Roberts
was absent without authority on September 30th (sic)
account incarcerated in the county jail. Records indicate
that M. Roberts was charged with aggravated ki dnapping
and sexual assault. The Harris County Sheriff's Depart-
ment indicates that M. Roberts was incarcerated from
March 30, 1982 until released on bond on April 9, 1982
M. Roberts did not report for his pre-trial hearing and
as a consequence, his no-arrest bond was revoked and
increased to $50,000.00 and a warrant for his arrest
was issued by the 230th District Court. It is ny under-
standing that M. Roberts has posted the higher bond and
is now out of jail awaiting trial

In any event being in jail is not sufficient reason
for being absent w thout authority.

Under these circunstances permanent dismssal is o
appropriate, and your claimas presented is without
basis and respectfully declined."

Wth its Submssion the Carrier presented to the Board a notarized
copy of the 177 District Court Judgnent, in which M. Roberts received 12 nonths
sentence in Texas Department of Corrections on January 19, 1983, which was
subsequent |y appeal ed, sentence being deferred pending appeal, GCenerally in
disciplinary cases this Board has held that the parties to the dispute and the
Board itself are restricted to evidence introduced at the investigation. This
Referee has participated in such holdings; however, we do not consider such
restriction applicable to court records, which are matters of public record
and as such are adnmissible in proceedings before tkis Board at any time, and
the Board nay take judicial notice of same. See recent Award No. 24989, and
Fourth Division Award No.2239. W do not consider the reports of Carrier's
Special Agents as matters of public record. They are not properly before the
Board and will not be considered.

The Board has issued nunerous awards to the effect that incarceration
is not a proper or valid excuse for unauthorized absence. See Awards Nos.
12993, 19568, 21222, 22868, 24606 and 24760.

After reviewing all the facts of record, we are of the considered
opinion that Carrier's dismssal of Claimant was not arbitrary, capricious or
in bad faith.
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FINDINGS. The Third Division of the Adjustnment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are respectively
Carrier and Enployes within the meaning of the Railway Labor Act, as approved

June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not vi ol at ed.

A WA RD

O ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Order of Third Division

Atcest: ‘Aéa/ 4&4«4/

Nancy J. e Executive Secretary

Dated at Chicago, I|||n0|s, this 11th day of January 1985.



