NATI ONAL RAI LROAD apsusTMENT BOARD
Awar d Number 25195

TH RD DIVISION Docket wmeer CL- 25311
Janes Robert Cox, Referee

(Brotherhood of Railway, Airline and Steanship O erks
( Freight Handl ers, Express and Station Employes

PARTI ES TO DI SPUTE: (
(Maine Central Railroad Conpany/Portland Term nal Conpany

STATEMENT OF cam: Caimof the System Conmttee of the Brotherhood (G.-9796)
that :

1. Carrier acted in an arbitrary, capricious, unjust, uncalled for,
discrimnatory manner when, without just cause, it dismssed Clerk Robert a.
Hatch from service of the Carrier on Novenber 24, 1982.

2. Carrier shall now de required to reinstate Clerk Robert A Hatch
to service of the Carrier forthwith, clear his record of any and all charges
and conpensate himfor all tine lost and reinstate his seniority and other
rights pertaining thereto as a result of his uncalled for dismssal from
servi ce.

OPI NI ON OF BOARD: Cctober 27, 1982, Robert Hatch, a clerk at waterville, Maine
was termnated for insubordination in violation of General
Regul ation 703 and for being absent from work w thout proper authority in
viglation Of CGeneral Regulation 707. Regulation 703 recites that enployees
who, arong other things, are "insubordinate" wll be subject to dismssal from
the service while Regulation 707 mandates that enployees report for duty at
"the designated time and place...they nust not absent thenselves from duty,
exchange duties with others in their place wthout proper authority."”

G aimant Hatch suffered an on-the-job injury August 12, 1981.

The Carrier sent Cainmant a Decenmber 31, 1981 letter informng him
that,. before he could return to work, arrangenents woul d be nmade by the Storekeeper
for himto be examined by a Carrier physician at Portland, Mine. Hatch was
also told verbally that when he brought in a doctor's slip, he would have to
see the Carrier physician in Portland before reinstatement. In April, 1982,

Hat ch wrote the Conpany asking to be returned to work "in a clerical and/or
light duty natureasny famly doctor has so reconmended.”

Following the Carrier's receipt of this April letter, the Assistant
Manager/ Personnel of the Carrier wote Claimant, referring to the April 30th
letter on May 5th:

"Prior to our scheduling an examnation with the Conpany physician,
pl ease forward report from your famly physician to ne, detailing

your current physical status and limtations, if any, in order that
our Conpany physician may review this material for an exanination."

Al though the Carrier had received an inquiry from uHatch's attorney
asking whether light duty work was available, there was no response to the
request for a nedical evaluation.
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In August, 1982, the Carrier received a release froma Dr. Marshall
finding that he could return to work August 30, 1982--together With a cover
letter from M. Hatch. Hatch indicated that, "Unless | hear differently I.
shall return to work August 30, 1982." Dr. Marshall was one of several exam ning
physicians that examned for the Carrier at Waterville, Maine. There is no
evidence, however, that the Carrier sent Hatch to Marshall for a return to work
examnation. The Carrier then contacted Dr. Marshall who infornmed them that he
was not aware that Hatch had been out of work for approximtely one year.

August 20th the Carrier had again witten Hatch, this tine responding
to his request to return to work and again informng himthat:

m ..it is Conpany policy that a return to work examnation will be
conducted by a Conpany physician here in Portland who has the benefit
of nedical reports provided by the enployee and his physician..."

The Carrier asked Hatch for a nedical report detailing his current physical
status in order that a Carrier physician could review the findings before his
exam nat i on.

Hat ch conceded that he received the Carrier's May 5th and the August
20th letters. The Board notes that the May 5th letter, while referring to the
Carrier scheduling of an examnation with a Carrier physician, did require as
prerequisite the forwarding of a report from Caimnt's physician before Carrier's
exam nation woul d be schedul ed.

The Carrier next wote to Hatch Septenber 10, 1982, this time referring
to the release fromDr. Marshall, reiterating that what had been said in the
previous letters and concluding with a request that:

*7 now nust ask you to provide the medical information | requested so
that an exam nation may be scheduled. Please provide this infornation
by Septenber 30, 1982. pailyre Wwotcdom X his request will
result in discipline.”

Hat ch acknow edged receipt of this letter.

There was no response from Hatch to the letter of Septenber 1o0th,
al though, after the Septenber 30, 1982 deadline, his Attorney asked for a statenent
fro? the Carrier that no light duty or clerical work was available for Hatch in
order to establish Caimant's rights to Disability Insurance. The Attorney
al so asserted that medical records of a Dr. Zenz on Hatch had been forwarded to
the Carrier in My, 1982. There was no evidence to show that any medical records
had ever been subnmitted by Dr. Zenz. In the Carrier's file there was only a
1982 letter fromDr. Lenz replying to M. Hatch's request of April 30, 1982,
indicating that the doctor could not then comment on Cainmant's present condition
or his ability to return to work since Hatch was no |onger under his care although,
as of April 26, 1982, it was his opinion that Hatch was capable of returning to
clerical/light duty.
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The Carrier is headquartered in Portland, Maine where its Chief and
Assistant Chief Medical Oficers are on staff. Enployees returning after being
out of work for a long period of time are exanmined in Portland. The evidence
shows that it has been the Carrier's practice to provide their physicians with
background information on enpl oyees before their exami nation including a history
of treatment during the termof their absence.

The evidence indicates that Hatch did not respond to Carrier requests
of May 5th, August 20th or Septenber 10th, did not produce any evidence for his
failure to so reply or arrange for transmttal of nedical records on his current
physi cal status which had been requested as a prelude to the return to work
exanmination by the Carrier physician.

Hatch wote a September 10th letter asking for a reply to an earlier
letter fromhis attorney with respect to the lack of availability of work. Hs
interest was in qualifying for a disability benefit.

Hat ch said he did not respond to the Carrier letter because he felt
that the information requested could be prejudicial to a lawsuit he was pursuing.

The thrust of Caimant's failure to follow Carrier's directions does
not relate to his refusal to appear for a Carrier physical but his failure to
furnish the Carrier physician with records of medical treatnment during the term
of his disability. Hatch, who had been requested to furnish this information
on three occasions over a four-nmonth period, refused and failed to respond or
give any reason why he was not furnishing the information.

Based upon the evidence of continued non-response without reason the
Board finds that the Carrier had just cause for the dismssal of Robert A
Hat ch

FINDINGS: The Third Division of the Adjustment Board, upon fﬁe whol e record and
all the evidence, finds and hol ds: .

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are respectivel
Carrier and Enployes within the meaning of the Railway Labor Act, &s approved
June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreement was not viol ated.

AWARD

d ai m deni ed.

NATI ONAL RAILROAD ADJUSTMENT BQARD
By Order of Third Division

Attest:

Nancy ver - Executive Secretary

Dated at Chicago, Illinois this 11th day of January 1985.



