NATI ONAL RAlI LROAD ADJUSTMENT BQARD
Award Number 25225

TH RD DIVISION Docket Number CL- 25411

James Robert cox, Referee

(Brot herhood of Railway, Airline and Steamship O erks,
( Freight Handlers, Express and Station Employes
PARTI ES TO DI SPUTE: ¢
(The Atchison, Topeka and Santa Fe Railway Conpany

STATEMENT CF CLAIM_ daim of the System Conmittee of the Brotherhood (G.-9829) that:

fa) Carrier violated the current Agreement when it inposed harsh and
severe penalty on J. D. Curtis, Jr., for alleged violation of 1, 2, 14, 16, and
26 of Ceneral Rules for the Quidance of EmpIoyes, 1978, and

(b) Facts devel oped at the formal investigation held on February 17,
1982, failed to sustain Carrier's alleged charges and did not justify or warrant
the harsh penalty inposed, and

(c}) J.D. Curtis, Jr. shall now be reinstated to service of the
Carrier with all rights uninpaired and paid for all monetary |oss sustained as
a result of being discharged on February 17, 1982, until reinstated, and

(d)J. D. Curtis, Jr. shall be paid an additional twelve per cent
per annum until claimis paid.

CPINION OF BOARD: J. D. Curtis, Jr., discharged February 17, 1982,for alleged
violation of General Rules 1, 2, 14, 16, and 26 had been an
employe of the Carrier since June, 1968 and, at the tine of his termnation,
was a TOFC Cerk at Dallas, Texas.

d ai mant phoned Agent Turnbull before his shift comenced on Thursday,
January 28, 1982,and told himthat he would be off that day as well as Friday
and woul d not be back at work until Mnday. That afternoon he called Assistant
Agent Davis, his immediate Supervisor, and told himthat he would be returning
to work Mnday morning. Although Davis had never before so required, he requested
Claimant to bring in a certificate froma reputable physician stating the nature
of his illness. Caimant asked whether he was being ordered to see a Doctor
and Davis read him Rule 46/C which relates to sick |eave:

"The enploying officer nust be satisfied that the
sickness is bona fide. Satisfactory evidence as to
sickness, in the formof a witten certificate stating
the nature of an enployee's illness froma reputable
physician, may be required in case of doubt."
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The Supervisor indicated that he had doubts about Claimant's illness
since his absence that Thursday and Friday would constitute three days of absence
inthe ten days since he had cone on the job. Cainant stated that he was in
doubt as to what type of certificate Davis was requesting and, when he returned
to work Monday, February Ist, he arrived with, not a physician's certificate.
but with a statement of disability he had executed.

G aimant stated that he had been off Thursday and Friday because of a
sore throat and cold.

That Monday, Davis, at the beginning of the shift, asked C aimant for
the poctor’s statement. He indicated that he did not have one from a physician.
Davis then asked hi m about paperwork relating to a NYKV trailer. According to
Davis, when he asked Claimant to explain in witing his handling of the trailer,
Curtis told himhe was going to get a witness or his Union representative.

Davis responded that he was not to get either one but Curtis left the office.
Davis then prepared two notices requesting responses by 12:00 noon.

The first asked Claimant to advise in witing why he failed to furnish
the certificate stating the nature of his illness. The second writteninstruction
asked for an explanation of his handling of the NYKV trailer.

C aimant responded in witing to the first inquiry at approxi mately
12:55 p.m. - following his lunch period - and submtted a reply to the second
request toward the end of the shift, at approximately 3:45 p.m He had received
these requests at 9:00 a.m Curtis did not indicate to either Supervisor,
Davis or Turnbull, that he would be unable to nmeet the 12:00 noon deadline.
Curtis had told Davis he could not answer his question about the container
without his records. It developed that he had handled the trailer paperwork
properly. One of the files associated with the trailer was left open, but it
appears that it was not Cainmant's fault. The open file gave the inpression
that the trailer had been m shandl ed.

The evidence indicates that Curtis performed his normal work that
day. He said it took himan hour and a half just to respond to the two inquiries.

Fol l owi ng the Hearing, a Superintendent notified Curtis in February,
1982 that he was terminated from Service for failing to conply with Davis'
instructions to furnish a proof of illness certificate froma physician when he
returned fromduty on February Ist, and for insubordination for not conplying
with the two witten instructions of Turnbull before the noon deadline.

Caimnt's discipline record was not good. From April, 1969,through
February, 1982, he had been given 195 denerits over 16 occasions. He had been
suspended for 60 days without pay in 1977 for absenting hinself from duty for
one and one-half hours during a work day w thout proper authority. In February,
1982, however, his record was clear.
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The Board, after carefully reviewi ng the evidence, finds that although
Charges were supported by the evidence considering the circunstances, discipline
was excessive. Although Cainant had failed to respond to the witten instructions
by the noon deadline, he did have a busy norning with his normal assignment,
was not excused nor relieved fromhis work to give himtime to respond to the
instructions, his response was conprehensive when submtted, and there was no
showing it could have been made sooner without disrupting his regular assignnent.
W note that he was permtted to work that Mnday despite the fact that he did
not bring in the requested Doctor's statenent.

G aimant's conduct, however, was cul pable for, despite the know edge
of the deadline, he did not request an extension or any relief fromhis regular

duties and had nmade no effort to bring in the requested statenment. Cainmant is
to be reinstated without back pay, but with full restoration of seniority.

FINDINGS:. The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are respectively
Carrier and Enployes within the neaning of the Railway Labor Act, as approved
June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the discipline was excessive.

A WA RD

C ai m sustained in accordance with the Qpinion.

NATIONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

attest (o / ,céace,/

Nancg’l r - Executive Secretary

Dated at Chicago, Illinois, this 31st day of January 1985.



