NATI ONAL RAlI LROAD ADJUSTMENT BOARD
Awar d Number 25245
TH RD DI VI SI ON Docket Nunber CL-25237

Marty E. Z2usman, Referee

(Brotherhood of Railway, Airline and Steamship C erks,

( Freight Handlers. Express and Station Employes
PARTI ES r0 DI SPUTE: [

(Bessener and Lake Erie Railroad Company

STATEMENT OF CLAIM Caim of the System Cormittee of the Brotherhood |G.-9779)
that :

1. Carrier violated the effective Cerks' Agreement when its officers
who were authorized to receive time clains end grievances failed to respond
within the tine limts set forth therein;

2. Carrier shall now conpensate the follow ng naned enpl oyes all
time worked on an overtime basis by junior enployes on February 6, 1982: K L.
Wrley, C. M.Fisher, V. D. Chaney, C. L. Kline, C. E Bennett, F. L. Wrley

and L. S. Campbel .

OPINION OF BOARD: O aim before the Board centers on "Statement of C aint

forms filed by seven enployes with Carrier, wherein, enployes
argued that they were not called for overtime in conpliance with the Agreement
on Saturday, February 6, 1982. In said forns they alleged Carrier called junior
enployes in violation of the Agreenent in force.

A thorough review of the case at bar indicates that on the follow ng
Monday, February 8, 1982, each of the seven enployes filed with Carrier Oficers,
a clearly marked "Statement of Claim® form  That formwas a BRAC form which
included all of the relevant requirenents for constituting a claim It specified
where end when a specific Agreement violation occurred, the Caimnt and the
requested remedy. In addition, these seven claim forns were presented to three
different Carrier Oficers and it is not disputed by the Organization or Carrier
that they were the appropriate designated Carrier Oficers to receive said
claims. The internal BRAC forns however, were also clearly marked in pertinent
part as follows:

"Protective Conmittee Lodge No. 989:

Pl ease accept this as ny claimfor (State bel ow what is
bei ng cl ai med)

and ny request that you handle to a conclusion.”



Award Number 25245 Page 2
Docket Nunber CL-25237

Carrier Oficers designated to receive said claims did not respond in the required
time limts of Rule 21. However, Assistant Manager Accounting, E. D. Marshall,
a Carrier Oficer designated to hear appeals responded to each enploye denying
the claimon April 1, 1982. Wiile this was within the tine linmts, the Organization
contended that Marshall was the inappropriate Carrier official. designated to
respond, and that he abrogated the grievance procedure by renoving hinself from
the appeal process. o©OnApril2l, 1982, the Local Chairman requested that the
clains be accepted as valid without regards to the merits of the case because

they had not been handled within the tine limts by the appropriate Carrier
official. The Carrier then argued in part that said forns were not appropriate
clainms and as such, it now bei ng beyond the time limits forsubnmitting cl ai ns
in the alleged incident, that clainms would no |longer be accepted. The Rule at
the core of the dispute is Rule 21 which reads in pertinent part:

"TIME LIMT ON CLAIM S

Rule 21ra). All claims or grievances shall be handl ed
as follows:

(1). Al clainms or grievances must be
presented in witing by or on behalf of
the enpl oyee involved, to the officer of
t he conpany authorized to receive sane,
within 60 days fromthe date of the
occurrence on which the claim or grievance
is based. Should any such claim or
grievance be disallowed, the company
shall, within 60 days fromthe date case
is filed, notify whoever filed the claim
or grievance (the enpl oyee or his repre-
sentative) in witing of the reasons for
such disallowance. |If not so notified,
the claimor grievance shall be allowed
as presented, but this shall not be con-
sidered as a precedent or waiver of the
contentions of the conpany as to other

or simlar clains or grievances."

The record before the Board includes additional issues, but centra
to a resolution of the instant case on time limts is the claimform used by
t he employes. The Organization has provided and pursued the |ogical argunent
that the forns included all the essential elements of a claim were provided
directly by the enploye in conpliance with the controlling Agreenent to the
appropriate Carrier Officer(s) designated to receive said claimand therefore
complied with the controlling Rule of the Agreenent. In addition, that even if
said fornms were inappropriate and to be disallowed by Carrier, it was the responsibility
of the Carrier official designated to receive said claims to notify the enploye
inwiting within sixty (60) days.
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This Board firnmly holds that while such arguments are persuasive, the
facts in the instant case negate this |ogical argunentation by past practice as
di scussed in the record of the case on property and by the lack of clarity of
the claimitself. Nowhere in the record does the Organization refute the position
of Carrier that this is not the usual practice on this property by custom or
tradition. In fact, the formin contention was addressed to the Protective
Committee end stated: 'Please accept this as my claimfor . . . end ny request
that you handle to a conclusion” (enphasis added). The Organization did not
di spute on property that the form had never been used before in the manner now
here for consideration. In the nind of this Board, Carrier official designated
to receive clainms and having been personally handed such fornms were aware that
clainms were being filed. However, this Board firmy holds that they could not
have explicitly known that what they had received was the claim being filed
with Carrier as it was clearly, unequivocally and undeniably addressed to the
Protective Conmittee. It was not mailed as a copy or with any other letter of
request. As such, a nonresponse by designated officials was appropriate as
they awaited a letter addressing a claimto an Oficer of the Carrier. A
response by Assistant Manager Accounting was inappropriate and not controlling
in the instant case.

After a thorough and conplete review of the very convincing documentation
and argunentation provided by the Oganization, this Board rules that if it was
the purpose of the employe to engage the Carrier in said claim that enploye
had to do so with direct clarity and not to place on the Carrier the burden of
guessing the true intent of this ambiguous action. This Board is certainly
m ndful that a claimneed not follow any exact form but it absolutely nust put
the Carrier on notice that it has been served a claim  Such notice must be
explicitly clear and as such was not the fact in the case at bar, Carrier action
cannot be considered in violation of the Agreenent. A claim nust have clarity
as a claimfor Carrier to be contractually obligated to respond. Only when
this Board can obviously conclude that Carrier has received a claim can it
rule that a claimhas been served which, without exception, nust be tinely
declined or sustained by a failure to respond. As no clear claimwas ever
presented to Carrier, no Carrier violation occurred.

FINDI NGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are respectively
Carrier and Employes W thin the meaning of the Railway Labor Act, as approved
June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the claimis barred.
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Cl ai m di sm ssed.

NATI ONAL RAI LROAD ADJUSTMENT BQARD

By Order of Third Division
Attest: @/M

Nancy J. ﬁer ~ Executive Secretary

Dated at Chicago, Illinois, this 31st day of January 1985




