NATI ONAL RAlI LROAD ADJUSTMENT BOARD
Award Nunber 25267

TH RD DI VI SI ON Docket Nunber MW 25343

Paul C. Carter, Referee

(Brot herhood of Maintenance of Wy Employes

PARTI ES TO DI SPUTE: (
(National Railroad Passenger Corporation (amtrak)

STATEMENT OF CLAIM_ Claim of the System Cormittee of the Brotherhood that:

(1) The dism ssal of Traciman L. E. Johnson for alleged "Violation of
t he Absenteei sm Agreenent between the National Railroad Passenger Corporation
(Antrak) and the enpl oyees represented by the Brotherhood of Maintenance of Ny
in that you were absent without permssion or legitinmte reason on Qctober 27 and
28 and Novenber 2, 1981" was on the basis of unproven charges and in violation of
the Agreement. (Syst em Docket 321D)

(2) The clainmant shall be reinstated with seniority and all other
rights uninpaired, his record cleared of the charge |eveled against him and he
shal | be conpensated for all wage |0ss suffered.

OPINION OF BOARD: Prior to the occurrence giving rise to the dispute herein,

C ai mant was enpl oyed by the Carrier as a Trackman, with service
from Septenber 5, 1978. On Novenber 3, 1981, he was notified to attend a trial

on Novenber 18, 1981, on the charge:

"Violation of the Agreenent between the National Railroad
Passenger Corporation (AMIRAK) and the enployees repre-
sented by the Brotherhood of Mintenance of Way in that
you were absent without permission or legitimte reason
on Cctober 27 and 28 and Novenber 2, 1g81.*

The trial was postponed until December 2, 1981, at which tinme it was
conducted in the absence of Claimant. H's Organization Representative was present
and at the beginning requested a postponenment due to C aimant being absent, which
request was denied by the Conducting Oficer, and the Organization Representative
objected to the trial being held in absentia. This Board has rendered nunerous
Awar ds uphol di ng discipline of employes where the investigation or trial was
conducted in absentia.

Wiile we may | ook with askance as to the manner in which the trial was
conducted in the present case, with the Conducting O ficer presenting all the
evidence with respect to Caimnt's absence and his prior absenteerecord, Cainmant's
Representative, who was present did not object as to the manner in which the
trial was conducted. It is well settled that if exceptions are to be taken as to
the manner in which a trial or investigation is conducted, such exceptions mnust
be taken during the course thereof; otherwise they are deemed waived. Wile we
may consider the trial in the present case far from a text-book example, we mnust
accept the record as made, so far as it is legible.
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The Absent eei sm Agreenent involved herein, dated Cctober 26, 1976
contains the provision

"3, Maintenance of Way Enployees who are found guilty
of unaut horized absence from work for the third tine
within a 12-month period shall be subject to dismssa
from service. The 12-month period shall start as of
first offense as indicated under Item 1 of this Agree-

ment.”

In the trial the Carrier introduced its Exhibit ®»a~ which the Conducting
O ficer described as "a discipline notice of Larry Johnson in which Larry Johnson
was assessed ten work days suspension to be held in abeyance for a period of
twelve nmonths". Exhibit ®#a», as submitted to the Referee, sinply is not |egible.
The Conducting O ficer also introduced Carrier's Exhibits #5#, »c* and 7p", whi ch
he described as warning letters of June 11, June 23 and July 14, 1981. Exhibits
»p=, #cr and *p* are not legible as to the dates involved. Exhi bit *E* was descri bed
as letter dated Cctober 12, 1981. Exhibit *E7 is not legible as to the date of
same or the date of absence. It is also interesting to note that Exhibits 8",
#c#, mpr* and "E" each contained the identical |anguage

"This is your first offense in this cal endar year.
This letter is a warning that second and third offenses
will be dealt with according to the terns of the Agree-

ment. "

This mayl ead one to wonder just how serious the Carrier takes such
matters, and how many "first offense" cases may arise in a cal endar year.

Carrier's Exhibits "¢~ and =H~, apparently copies of sone payroll records,
sinply are not legible

In Third Division Anard No. 22559, this Referee took occasion to state:

" ..If parties to disputes before this Board expect their
exhibits and other material to be considered by the Board
then such exhibits and naterial nust be submitted in

| egi bl e form."

It seens appropriate to renew the above caution because of the illegible materia
listed herein.

The record does contain a legible copy of letter dated October 27, 1981,
(Exhibit =F=7), wherein the dainant was advi sed:

"Your next unauthorized absence will result in a tria
at which time you could be disciplined up to dismssa
inall capacities fromamtrak."

The letter concerned O ainant's absences w thout permssion on Cctober 22 and 26

1981.
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On the record, and considering Cainmant's past absenteeismrecord, the
claimw |l be denied. W have not passed upon the Carrier's procedural tine
limt on appeal contention, and do not consider it necessary to do so as we have

denied the claimon its nerits.

FINDI NGS: The Third Division of the Adjustment Board. after giving the parties
to this dispute due notice of hearing thereon, and upon the whole record

and all the evidence, finds and hol ds:

That the Carrier and the Enployes involved in this dispute are respectively
Carrier and Enployes within the meaning of the Railway Labor Act, as approved
June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not viol ated.

A WA RD

C ai m deni ed.

NATI ONAL RAI LROAD ApJUSTMENT BCARD
By Order of Third Division

Attest:

Nancy J. er - Executive Secretary

Dated at Chicago, Illinois this 28th day of February 1985.




