NATI ONAL. RAI LROAD ADJUSTMENT BOARD
Award Nunber 25288
TH RD DI VI SI ON Docket Nunber CL-24968

I. M Lieberman, Referee

(Brotherhood of Railway, Airline and Steanship derks,

( Freight Handl ers, Express and Station Employes
PARTI ES TO DI SPUTE: ¢

(The Pittsburgh and Lake Erie Railroad Conpany

STATEMENT OF cLAIM: Claim of the System Committee of the Brotherhood (GL-9700) that:

(a) In accordance with Rule 20 of the Rules Agreenent effective
Septenber 1, 1946, as anended. we are appealing the decision of Director-Labor
Rel ations and Personnel R D. Jones in his letter dated May 20, 1981 in the
discipline case of Custodian M. D. G varley who was charged with Rules (T) B-
7 and J-1 of the PgLE General Rules and was assessed with a ninety (920) days
actual sentence.

Rule (T} states:

"Absence without permssion as well as unjustified
or excessive absences.”

Rul e J-1 states:

"Enmpl oyees will not absent thenselves from duty
Wit hout proper authority."

(b) W are not in accord with the decision of M. R D. Jones, Director-
Labor Rel ations and Personnel, and request that Custodian, M. David G Varley,
be returned to service immediately and paid for all |ost wages and his record
be cleared of this charge.

OPI NION OF BOARD: On February 18, 1981 Claimant was working as a Custodian

for Carrier in Pittsburgh. Hi s hours of work were from g:00
P.M to 6:00 AM wth lunch at approximtely Z:00 AM  On the night in question
Caimant left the building at about 10:3¢ P.M and, according to his testinony,
returned about five minutes later and worked thereafter. At the lunch break
Clainmant stated that he left the building at about 7 AM to 2 AM" and, not
feeling well, sat in his car. He returned to the building at about 4:00 A M
to 4:30 AM when he was confronted by his Supervisor and was sent hone. H s
Supervisor clains that he did not do much work that night and was not seen
after leaving the building at 10:30 P.M  For this transgression O ainant was
charged with being absent w thout permission and after am investigation was
penal i zed by a ninety-day suspension.

Carrier maintains that the infraction was in fact admtted by C ai mant
(except for a discrepancy as to the time out of the building) and the discipline
was appropriate in view of the nature of the transgression. In fact, Carrier
argues that disnissal has been found to be appropriate for sinmilar offenses.



Award Nunber 25288 Page 2
Docket Nunber CL-24968

The Organization argues that the discipline was wholly inappropriate

in view of the nature of the offense and Caimant's functions that night. It
is urged that discipline nust be related to the type of infraction and not
applied by rote. In this instance O aimant had an umblemished record and

al most four years of service for Carrier. Petitioner cites Award 23220 of this
Board involving the same parties, which is alnpst identical to that herein.

There is no doubt of Clainmant's guilt of the charges. The only open
question is whether he was away from his work station for some 2 1/2 hours or
for 5 hours (not including the lunch period). That question does not appear to
be material to the resolution of this dispute. The heart of the matter is the
measure of discipline inposed. This Board believes that discipline should be
constructive and not punitive in nature. In that context each circunstance
must be evaluated o« its own meritss. In this particular case it must be concl uded
that the discipline was disproportionate to the nature of the infraction, especially
in view of the unblenished prior record of the Claimant. Thus, the penalty
must be characterized as arbitrary and excessive. For reasons analagousto
those expressed by this Board in Award 23220, the discipline in this case also
will be reduced to a ¢45-day suspension and Claimant will be nade whole for
| osses sustained in excess of that period

FINDI NGS: The Third Division of the Adjustnent Board, after giving the parties
to this dispute due notice of hearing thereon, and upon the whol e
record and all the evidence, finds and hol ds:

That the Carrier and the Employes involved in this dispute are respectively
Carrier and Enployes within the nmeaning of the Railway Labor Act, as approved
June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the discipline was excessive.
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Claim sustained in accordance with the Opinion
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Dated at Chicago, Illinois this 28th day of February 1985




